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Current Topics. 
Mr. Cecil Whiteley, K.C. 


THE death of Mr. CEctL WHITELEY, K.C., Common Serjeant 
of the City of London, on 15th October, at the age of sixty-seven, 
has robbed the Central Criminal Court as well as his own circle 
of friends of a charming and original personality. He graduated 
at Cambridge in 1897, with honours in the classical tripos, and 
was called to the Bar by the Middle Temple in 1900. He was 
for many years in the ‘same chambers as Mr. George Elliott, 
K.C., who died at a rather early age in 1916. Mr. WHITELEY soon 
acquired a big practice at the Old Bailey, at the London and 
Surrey Sessions and on circuit, and he also enjoyed a remunerative 
licensing practice. In 1912 he was appointed a Junior Treasury 
Counsel at the Central Criminal Court. His services were retained 
in many famous cases. In R&R. v. Smith (the “ brides in the bath 
case ’’) he was led for the Crown by BODKIN and the present 
Mr. Justice HUMPHREYS, and again appeared with the latter for 
the Crown in R. v. Greenwood in April, 1918. He led for Bywaters 
in R. v. Bywaters and Thompson, and for Dixon in R. v. Hatry 
and Others in 1930. He was successively Recorder of Sandwich, 
West Ham and Southend, and was Chairman of Surrey Sessions 
from 1924 to 1932. In 1930 he went as Commissioner of Assize. 
In January, 1931, he {succeeded Sir Robert Wallace, K.C., as 
Chairman of the County of London Sessions, and in October, 1932, 
he succeeded Sir HoLMAN GREGORY, K.C., as Judge of the 
Mayor’s and City of London Court. In October, 1934, he again 
succeeded Sir Holman Gregory, this time as Common Serjeant. 
He had been a Referee under the Safeguarding of Industries and 
Finance Acts, 1928, and was also well known as the author of 
“ Whiteley’s Licensing Laws.’ His genial personality was 
reflected in his recently published autobiographical sketch ‘‘ Brief 
Life.”’ Brief though it may have been, in whatever sense the 
word be construed, his life was filled with good works, and his 
humane and progressive attitude to crime and the criminal will 
long be remembered. 


The Welsh Courts Bill. 

AN interesting speech on the second reading of the Welsh Courts 
Bill in the House of Commons was made on 14th October by 
Mr. HERBERT MORRISON, who went back to the Statute of 
Wales, 1284, for the authority under which Wales was united 
to the English Crown, and touched on the history which led to 
tne passing of the Statute of 1536, in Henry VIII’s reign. Under 
that statute English was made the official language of the courts, 
and it seemed that Welsh was proscribed. Mr. MORRISON 
explained that the mistake of the Tudors was that they believed 
that before we could have national unity we must have national 
uniformity. There could, however, be unity together with 
an acknowledgment of variety. In spite of the statute it had 
been the common practice of the courts to allow a witness to 
give evidence in Welsh, if he could satisfy the court that, although 
he might have a knowledge of English, Welsh was the tongue 
in which he naturally thought and spoke. For many years 
past, the Lord Chancellor’s department had facilitated the 
conduct of business in county courts in Wales by appointing 
judges and registrars familiar with the Welsh language. In 
the summary courts, many of the magistrates were themselves 
Welsh-speaking, and it was the common practice of the police 
to provide Welsh interpreters wherever necessary. Interpreters 
were also provided at assize courts and at quarter sessions. 
The use of Welsh in the courts was, however, not a matter of 
right, but for the discretion of the judge. Although in effect 
the Statute of 1536 was a dead letter, cl. 1 of the Bill provided 
for its repeal, as it was offensive to Welsh sentiment. It also 
declared that the Welsh language might be used in any court 
by any party or witness who considered that he would otherwise 
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be at a disadvantage by reason of his actual language of com- 
munication being Welsh. Provision was also made in cl. 3 (2) 
for those who preferred English, or whe must speak in English. 
This provided that any part of the proceedings rendered in 
Welsh must be translated, unless the court was satisfied that such 
translation was not necessary for securing the due and proper 
public administration of justice. Clause 2 provided for the 
administration in the courts of oaths and affirmations in the Welsh 
language in a form to be prescribed by the Lord Chancellor. 
Provision had been made whereby the costs of interpreters 
would be met from local and public funds. Mr. Morrison 
concluded with a tribute to the Lord Chancellor and the Welsh 
members for their great assistance in framing the Bill, and 
expressed a belief that the excesses of nationalism, which were 
such a curse to humanity, could best be prevented by removing 
grievances which people felt in accordance with their national 
spirit. On the 15th October the Bill was read a third time in 
the Commons, and passed. 


The Retail Trader. 

In the course of a statement in the House of Commons on 
13th October, the President of the Board of Trade referred to 
the real danger that a large number of the smaller shops may 
be squeezed out of business, and to the many reasons for which 
this would be undesirable. Stocks of essential goods, he said, 
should be widely dispersed to minimise the risk of air-raid damage ; 
many rural areas depend on small shops; and shopping at 
the smaller shops nearer home economises in transport. Moreover, 
owing to increasing Government demands on office and storage 
accommodation the larger shops would have to yield up sub- 
stantial amounts of space. Positive action was therefore needed 
to assure to the small retailer his fair share of the available 
supplies. For certain classes of goods, each small retailer should 
receive a percentage of his purchases in a standard year, the 
percentages to be fixed by the Board of Trade, and to depend 
on the relation of supplies in the current year to those in the 
standard year. Extra supplies could be arranged for areas 
where, owing to movement of population and other causes, needs 
of consumers had increased. A scheme of this kind could be 
imposed by order, but it was desired to achieve the asked for 
result with the minimum of compulsion. He proposed to begin 
with clothing, hollow ware and pottery, and to appoint small 
joint committees of wholesalers, retailers and manufacturers, 
with independent chairmen to prepare schemes, advise and 
supervise the making of schemes. Whenever a committee 
reported that a particular firm refused to follow an approved 
scheme, the Minister proposed, after due inquiry, to issue direc- 
tions to that firm. It was inevitable, continued Mr. DALTON, 
that as the war continued, the difficulties of retail traders would 
increase, and he had therefore had to consider what steps could 
be taken to assist those in trouble. He had discussed with the 
Lord Chancellor the Retail Trade Committee’s proposal for an 
extension of the Liabilities (War-Time Adjustment) Act, and 
they had concluded that such an extension was unnecessary. 
So far, little use had been made of the Act, probably because 
traders did not understand how much help could be obtained 
from it. The Minister said that he was taking steps to remedy 
this. He wished to emphasise that it was not necessary to 
advantage of the 


withdraw from business in order to take 
Act. It helped those who stayed in as well as those who went 
out. He hoped that traders to whom the war had brought 


financial difficulties would not hesitate to have recourse to this 
Act, which was designed precisely for the kind of circumstances 
in which they might find themselves. Solicitors with experience 
of the working of the Liabilities (War-Time Adjustment) Act 
in the county courts will be able to give strong testimony to the 
sympathetic handling of the difficulties of small traders by 
county court judges and liabilities adjustment officers, and the 


LAW 4bIBRARY 





304 | THE SOLICITORS’ JOURNAL. 


October 24, 1942 








beneficial effects of their work cannot obtain too wide publicity. 
It is welcome news indeed that the Board of Trade proposes to 
bel its strong support to a campaign to make the Act better 
cnown. 


The Statute of Frauds. 

THE repeal of the Statute of Frauds was one of those reforms, 
proposed in 1937 by the Lord Chancellor's Law Revision 
Committee, the introduction of which suffered postponement on 
the outbreak of hostilities. Lord Justice MACKINNON, in the 
course of giving judgment in the Court of Appeal on 17th October, 
said: ‘‘ Two hundred and sixty-five years ago, in the reign of 
Charles II, Parliament in its wisdom passed an Act entitled 
“An Act for the Prevention of Frauds and Perjuries.’ I do not 
know how far its aim to prevent perjuries has been successful. 
As regards its other expressed aim, it is notorious that for 
265 years its obscure provisions have facilitated the commission 
of more injustices, if not of frauds, than any other enactment 
that was ever passed in any country. I believe it also to be true 
that the obscurity of its provisions has involved the courts of 
this country in an expenditure of more time in arguments and in 
judgments than any other topic in the law. All these considera- 
tions have been known for centuries, but Parliament in 265 years 
has never found time to provide any remedy for the results of 
the maladroit utterances of its predecessor.”” Without a doubt 
much of this is true. Almost every word of the statute has been 
interpreted in the courts, and the result has been a mumbo-jumbo 
of technicalities which has long ago ceased to mean anything 
useful. Whether, however, its introduction in the circumstances 
prevailing in 1677 was ‘‘ maladroit’”’ is a more controversial 
question. It is generally believed that LORD CHANCELLOR 
NOTTINGHAM was mainly responsible for its authorship, but other 
distinguished lawyers of the time were certainly partly responsible. 
There must have been much to be said for a statute requiring 
written evidence of trusts and certain contracts which were 
peculiarly susceptible to lying testimony, at a time when the 
parties to a law suit were not competent witnesses in their own 
cause. This was possibly one of the considerations which 
induced Campbell, in his ‘* Lives of the Chancellors,’’ to describe 
the statute as ‘“‘ the most important and beneficial piece of 
juridical legislation of which we can _ boast.’’ Since 1851, 
however, the parties have been permitted to give their own 
testimony, and the need for the statute no longer exists. Its 
repeal, when it occurs, will relieve the English law of contract 
of one of its most serious defects. 


War Damage. 

NoTIcEes have been issued in the London Gazette (9th October) 
under s. 7 (2) of the War Damage Act, 1941 (relating to war 
damage payments and the public interest) affecting the following 
areas :— 

CouNTY BorouGH OF BRISTOL: An area comprising the 
following wards—St. Michael, St. James, St. Paul, St. Augustine, 
St. Philip and St. Jacob South, Redcliff, Windmill Hill, 
Bedminster, and that part of Southville Ward to the east of 
the centre line of Ashton Avenue. 

BorouGH OF BROMLEY: An area comprised by the 
ee known as Nos. 117, 119 and 121, Southborough 

ane. 

A plan of the Bromley area may be inspected at the local 
municipal offices. The effect of the notices is that any person 
proposing to execute works for the repair of war damage, other 
than temporary works, in the nine specified Bristol wards where 
the total ultimate cost will be more than £100 (or ten times the 
net annual value, whichever is the less), or in the named Bromley 
area any such work at all, must first inform the Commission. 
That body in its turn will consult the appropriate local and 
planning authorities to ascertain whether the carrying out of the 
proposed works would conform with their intentions regarding 
replanning and other public interests. The condition laid down 
regarding notification will be strictly enforced, and the incurring 
of a larger expenditure in the named Bristol wards than that laid 
down, or the carrying out of any work at all in the specified 
Bromley area, without prior notification to the Commission, will 
render the person doing such works liable to forfeit the right to 
repayment by the Commission. If, therefore, there is a doubt 
whether the figure named for Bristol will be exceeded, the 
proposed work should be notified to the Commission. The 
notice concerning Bristol should be read in conjunction with 
that which appeared in the London Gazette on the 19th August, 
1941. The conjoint effect of the two notices is that within the 
wards now specified all works costing more than £100, or ten times 
the net annual value, whichever is the less, should be submitted 
to the Commission. In the remainder of the area of the county 
borough of Bristol, all works costing more than £1,000, or ten 
times the net annual value, whichever is the less, should likewise 
be submitted to the Commission. 





War Damage and Schedule A. 

As a result of inquiries made of the Board of Inland Revenue 
by the Council of The Law Society, specific information has been 
given of the types of case in which the Board will take no objection 





to applications (made within a reasonable time) for reduction of 
the Sched. A assessment in force on 3rd September, 1939, which 
forms the basis of the charge to war damage contribution. These 
cases are defined in The Law Society’s Gazette for September, 
as follows: (1) Those in which the contributor was not liable to 
income tax for the year 1939-40, and consequently was not 
concerned to appeal against the Sched. A. assessment in force on 
3rd September, 1939, in respect of his property, although his 
assessment was excessive; (2) Those of blocks of offices, flats, 
etc., in respect of which income tax under Sched. A for the year 
1939-40 was collected, not on the amount of the net Sched. A 
assessment, but on the basis of figures of net receipts computed 
for the purpose of a claim for relief under s. 21 of the Finance 
Act, 1930. If in such cases it can be shown that the Sched. A 
assessment for 1939-40 was clearly in excess of the rack-rental 
value immediately before 3rd September, 1939, on the basis of 
the premises being fully let, an application may be made for an 
adjustment of the 1939-40 assessment by reference to the rack- 
rental value. (3) Those of buildings which were unoccupied and 
unlet, throughout 1939-40, and which, because of their condition, 
or for other reasons could, immediately before 3rd September, 
1939, only have been let, if at all, at a rent substantially less than 
the gross Sched. A assessment for 1939-40. 


Prisoners of War. 

THE recent topic on the provisions for supplying books and 
other facilities to prisoners of war (ante, p. 290) in German and 
Italian hands, has been followed by a disappointment for one 
member of the profession. In a postcard to the War Organisa- 
tion of the British Red Cross from Stalag X XB, he writes that the 
German censor there will not allow him his weekly copy of THE 
SoLiciTorS’ JoURNAL. ‘It’s an awful nuisance,” he writes, 
“as it is just what I wanted, but there it is ‘ c’est la guerre.’ ”’ 
Fortunately the JouRNAL is not barred at other camps in Germany, 
and, so far, prisoners of war in Italian hands are also able to keep 
in touch with their profession through these columns. The fact 
that the publishers are able to send the JoURNAL to prisoners 
of war is not as widely known as it might be. It does provide 
an excellent way for members of the profession to prepare: for 
their return to legal practice in this country. 


Recent Decisions. 

In R. v. Olivo, on 13th October (The Times, 14th October), in the 
Court of Criminal Appeal (the Lorp CHIEF JUSTICE, TUCKER and 
OLIVER, JJ.), an appeal against convictions was allowed on the 
ground that the appellant had been tried at the same time on 
two separate indictments and that the trial was therefore a 
complete nullity ; the court remarked that the irregularity was 
the more unfortunate as there was no reason why all the charges 
should not have been included in one indictment. 

In Ernest Turner Electrical Instruments, Ltd. v. Performing 
Right Society, Ltd., on 13th October (The Times, 14th October), 
Srmonps, J., refused to stay the plaintiffs’ action asking for a 
declaration that the performance of music relayed or played on 
gramophone records did not constitute an infringement of the 
defendants’ copyright in that music, although the defendants had 
begun actions against two or three other factory owners to test 
this question. His lordship said that it was a legal principle to 
be found even in Magna Carta that a person whose legal rights 
were in dispute was entitled to come to the court and have those 
rights determined in an action at his own suit in which he had 
the first and last word as to its conduct. 

In Nairne and Another v. Stephen Smith & Co., Ltd., and 
Another on 14th October (The Times, 15th October), ATKINSON, J., 
held that Hall’s Wine was a ‘“ substance recommended as a 
medicine ”’ within s. 17 of the Pharmacy and Medicines Act, 1941, 
as the inscription on the label was expressed in ‘‘ terms which are 
calculated to lead to the use of the substance for the prevention 
or treatment of any ailment . . . not being terms which give a 
definite indication that the substance is intended to be used as 
. . . a food or drink and not as . . . a medicine.’’ His lordship 
therefore granted an injunction restraining the first defendants 
from selling the article by retail unless there was written so as to 
be clearly legible on the container or a label affixed thereto the 
appropriate designation and quantitative particulars of the 
constituents or ingredients in accordance with s. 1 (1) (i) and (ii) 
of the 1941 Act. ; 

In Charman v. Thomas, on 14th October (The Times, 15th 
October), the Divisional Court (the LorD CHIEF JUSTICE, TUCKER 
and CAssELs, JJ.) held that where a customer of a grocer asked 
him for a quarter of a pound of butter and presented her own and 
her husband’s coupon, each entitling her to two ounces, the 
transaction was a single sale of a quarter of a pound of butter, 
for which the appropriate maximum price was 4}d. and not 5d. 
It had been argued on behalf of the appellant, a grocer who had 
been fined for infringing the Butter (Maximum Prices) (No. 2) 
Order, 1940, as amended by 1940, S.R. & O., No. 666, that there 
were two contracts of sale, one to the customer as principal and 
one to her as agent for her husband, and therefore 24d. for each 
two ounces was the correct maximum charge. This argument 
was negatived. 
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Procedure in 1942. 


(Continued from p. 299.) 
Particulars. 

Where a plaintiff claims damages for wrongful dismissal 
without reasonable notice, the service agreement had not pre- 
scribed a definite period of notice, and the employers contemplated 
a payment into court, they are entitled to particulars of subsequent 
employment obtained by the plaintiff, and also to particulars of 
the plaintiff’s view of reasonable notice, because the claim is 
for special damages. They are entitled to these particulars 
before delivery of defence, under Ord. XIX, r. 7B, to enable them 
to decide whether, and if so, how much, they should pay into 
-~—, (Monk v. Redwing Aircraft Co., Ltd. (1942), 1 All E.R. 133 
(C.A.)). 

The damages are special damages and of these a plaintiff must 
give particulars. It was not clear from the statement of claim 
whether the plaintiff was claiming the full salary which he would 
otherwise have received—to speak popularly, though inaccurately, 
or whether he would bring into account sums which he received 
in subsequent employment. 

** What the plaintiff claims in a case such as this is damages. 

He is not claiming a salary. He is claiming damages. The 

salary is really one element in ascertaining what the just 

measure of damage is, and another element in ascertaining 
the just measure of damages is the salary which he in fact 
earned in another employment. Nevertheless, the damages 
claimed are damages, and not, so to speak, the balance of an 

account ”’ (per Lord Greene, M.R., at p. 135). 

Strictly, therefore, one does not ‘‘ give credit for,’ or ‘‘ bring 
into account.’’ A plaintiff must specify his claim. In such an 
action as this, he is implicitly saying one of two things. He is 
saying either that he has not earned anything during the relevant 
period, or that he has (ibid.). Any pleading or particulars which 
do not tell the defendant upon which of these two implications 
the plaintiff is relying is embarrassing (at p. 186). The defendants 
asked for particulars of subsequent employment—when, with 
whom, date of commencement, salary and terms, kind of work 
and date of termination of such work, if terminated. To these 
particulars they were entitled. They were entitled to know what 
period was alleged to constitute reasonable notice. 

In this case it was further held that particulars should be 
given before delivery of defence. By Ord. XIX, r. 7B, particulars 
cannot be ordered before defence unless they are ‘‘ necessary or 
desirable to enable the defendant to plead, or ought for any other 
special reason to be so delivered.’’ Payment into court, said 
Lord Greene although a ‘“‘ secret plea,’’ remains a plea. The 
defendants needed these particulars before defence to enable. 
them to decide whether to pay into court, and, if so, how much. 
Asquith, J., would have ordered particulars, but he thought 
that he was tied by a ‘rule of practice’’ against ordering 
particulars of special damage in a case of wrongful dismissal. 
No such rule of practice exists :— 

‘* Where the rules of court confer a discretion on a judge, 
they give that discretion in accordance with their language ”’ 

(at p. 137). 


Discovery. 

Where the Crown is party to a suit, discovery cannot be 
demanded against the Crown as of right, but is normally granted 
as a matter of practice. Where the Crown intervenes in a suit 
between individuals, or, being a party, wishes, in either case, to 
prevent the subject from producing a document injurious to 
public interests, discovery will be refused. The test of 
injuriousness will depend either on the actual contents of the 
document, or upon the class to which the document belongs. 

The decision to object should be taken by the Minister who is 
the political head of the department and who should himself 
consider the document. If the Minister is unable to act, the 
objection may be taken by the permanent head. Before the 
trial the objection is taken by affidavit ; at the trial the practice 
is to produce a certificate signed by the Minister ; but if the 
court is not satisfied, the Minister’s personal attendance may be 
requested. 

An objection duly taken is conclusive. The judge cannot, by 
examining the document, probe the objection himself. 

These are not rules of “ privilege,’’ for privilege is for the 
protection of the litigant and may be waived. The prohibition 
of the production of a document injurious to the public interest 
is a principle of the administration of justice ; it cannot be waived ; 
even though no objection be taken by counsel, the judge must 
take the point. 

Documents should not be withheld because they are “ official ”’ 
or ‘ confidential,’ or because their production would be 
inconvenient or involve public criticism. The criterion is: 
Would disclosure be injurious to national defence, or to good 
diplomatic relations, or inimical to the proper functioning of the 
public service ? (Duncan v. Cammell Laird & Co., Ltd. (1942), 
| All E.R. 587, per Viscount Simon, L.C., at pp. 591, 593, 594, 
595 ; 86 Sou. J. 228.) 

(To be continued.) 





A Conveyancer’s Diary. 


Leases by Tenants for Life. 


A FEW weeks ago, it will be recalled, I explained the dangers 
besetting a fiduciary mortgagor who makes a personal covenant 
to repay the mortgage debt. The point which I sought to bring 
out was that one cannot make a personal covenant which does 
not bind one personally. This is a general principle and is not 
confined to covenants in mortgages. It thus affects considerably 
the liberty of action of a tenant for life who is exercising the 
statutory power to grant leases of the settled land. The same 
considerations apply, of course, to trustees for sale, who have the 
tenant for life’s powers under L.P.A., s. 28 (1), as have also 
personal representatives (A.E.A., s. 39). It will, perhaps, be 
most convenient to treat of the case of a tenant for life as 
representative of all these classes. 

Apart from the legislation of the last seventy years, a tenant 
for life could not grant leases except such as created terms carved 
out of his own estate. Of course, a well-drawn settlement 
often conferred powers to bind the land beyond the life estate, 
and this was one of the points which tended to make realty 
settlements so bulky. (I once saw the 1821 edition of Barton’s 
precedent book, where the form for a strict settlement is a hundred 
and twenty pages long; there was also a so-called concise form 
running to forty-nine pages.) But the general powers of a tenant 
for life to make a lease which is good against the settled land 
for a term, regardless of the devolutions of the settled land, 
stands solely on the Settled Land Act. Section 41 of that Act 
provides that ‘‘a tenant for life may lease the settled land ” 
for not exceeding certain stated periods, viz., nine hundred and 
ninety-nine years for a building lease or a forestry lease, one 
hundred years for a mining lease, or fifty years for any other sort 
of lease. Sections 44 to 48 inclusive provide for special matters 
to be observed in building, mining or forestry leases. Sections 42 
and 43 are common to all leases. Section 43 enables a tenant 
for life to give effect to a covenant for renewal enforceable against 
the estate owner of the settled land and to validate void or 
voidable leases which could have been originally validly granted. 

Section 42 provides the fundamental rules for all leases granted 
by a tenant for life. It is generally subject to the requirement 
of s. 101 of the Act that the tenant for life shall give at least 
a month’s notice to the trustees of the settlement and their 
solicitor of his intention to exercise the power to grant leases 
(a purchaser in good faith is not concerned to see that such notice 
has been given: see subs. (5) of s. 101). The rules are as 
follows: All leases are to be by deed: they are to take effect 
in possession within twelve months or to be reversionary on a 
term which has not more than seven years to run: they are to 
reserve the “ best rent that can reasonably be obtained,”’ having 
regard to any fine taken and to the surrounding circumstances ; 
the lessee is to covenant to pay the rent, there being a condition 
of re-entry on non-payment for thirty days at most; the lessee 
is to execute and hand over a counterpart. Any fine that is 
receivable in connection with the lease is capital money, so that 
the lessee will not get a good receipt except from two individual 
trustees, or a trust corporation. I am surprised that this last 
provision has not caused trouble: a lessee cannot inspect his 
lessor’s title in the absence of a special term in the contract, so 
that it does not follow that he knows, or can know, that the land 
is settled land or who the trustees are. He will not necessarily 
get notice from the lease itself, as the precise nature of the power 
which is being exercised needs no recital (L.P.A., s. 152 (6)). 

To revert, there is nothing in all this to enable a tenant for life 
to bind the settled land by a covenant, so that any covenant 
which he incidentally gives as lessor will be a personal covenant 
and his estate will be liable in damages if his successor in title to 
the settled land declines to honour it. Such a position may 
easily be awkward, since it makes it imprudent for a tenant for 
life to enter into any covenant at all as lessor. Leases are, after 
all, matters of bargain, and it would often be convenient for a 
lessor to undertake, for example, to do exterior repairs. But | 
do not feel there is any real doubt about it. Apart from the 
general principle mentioned above, it is noticeable that a tenant 
for life is given express powers, by ss. 49 and 90, to enter into 
restrictive covenants or covenants to make dispositions, which 
will bind the land. It seems clearly to follow that a tenant for 
life’s covenant to repair is a personal one unless the settlement 
specifically provides for it to be otherwise. 

Subsection (5), with which s. 42 concludes, grants special 
relaxations in the case of short leases. Under it a tenant for life 
may make a lease for not exceeding twenty-one years without 
giving notice to the trustees or their solicitors of his intention, 
and even if there are for the time being no trustees at all. Where 
the term is for three years or less, he may make the lease under 
hand instead of under seal and may accept an agreement to pay 
rent in place of a covenant te do so. But there the relaxations 
stop. All leases granted under subs. (5) have to be granted at 
the best rent that can be obtained without taking a fine (a fine 
would be unworkable where there are no trustees) ; and the lessee 
may not be exempted from punishment for waste. This last 
provision means in practice that a tenant for life is not allowed in 
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these cases to accept from his tenant a covenant to repair ** fair 
wear and tear excepted ”’ (see Davies v. Davies (1888), 38 Ch. D. 
499). A tenant for years is liable by the general law to make good 
permissive waste, so that the ordinary tenant’s covenant to repair 
merely gives contractual force to a legal duty ; such a covenant 
excepting waste is in fact a mitigation of the tenant’s legal duty. 
The result is that a tenant for life has got to insist, at least when 
he acts under subs. (5), on a repairing covenant for the whole 
place, inside and out, a good deal stiffer than other lessors normally 
obtain. The effect must, of course, be reflected in a distinctly 
lower standard of the “* best rent.” 

I do not remember having seen these points brought out in 
the text-books, nor do the ordinary precedent books very clearly 
bring them to the reader’s mind. In one of those which I have 
consulted the tenant for life is made to covenant to insure and 
for quiet enjoyment. In the other he is provided with a form 
which consists only of recitals and a clause of demise, without 
any covenants on either side, save that to pay rent. Ona really 
strict view I should have thought that even the covenant for 
quiet enjoyment was unwise, since its effect presumably is that 
if a successor in title of the grantor interferes with the tenant’s 
lawful possession, the grantor’s estate is liable to an action for 
damages. Such a contingency is not a very likely one, but the 
points about covenants to repair are by no means academic. In 
practice it will, I think, generally be best for a tenant for life’s 
advisers not to let him covenant to repair at all. If it is in his 
own and his tenant’s interest that any given repair should be 
effected, he will presumably make some ad hoc arrangement with 
the tenant, and if the case is one where it is lawful for capital 
moneys to be used that course will be taken. 








Landlord and Tenant Notebook. 
Negligence in effecting Repairs.—I. 


Prima facie, when a landlord or a tenant is liable for repairs, the 
obligation is absolute. Ymergency legislation has, of course, 
modified the obligation in some ways when it has not actually seen 
fit to abolish it ; but apart from this it would be difficult to think 
of instances in which the liability is limited either to doing what 
may be reasonable, or to doing one’s best. 

It has been held, however, that if repair work is voluntarily 
undertaken and apparently competent persons be employed, the 
person undertaking the work and employing those persons is not 
liable for the consequences of their doing it badly. This was in 
Malone v. Laskey [1907] 2 K.B. 141 (C.A.). 

Some time ago the authority of that decision was questioned in 
the course of an article by Mr. Glanville Williams, in the Modern 
Law Review on “* The Duties of Non-occupiers in Respect of 
Dangerous Premises ”’ (vol. V, p. 194). The reasoning followed by 
the judgments is, said the learned writer, completely out of date, 
and if the decision on the point of negligence is still law it is 
because of the doctrine of precedent ; and while it had been 
regarded as a subsisting authority in Olfo v. Bolton [1936] 2 K.B. 
48, it ought, since Donoghue v. Stevenson (1932) A.C. 562, and 
Haseldine v. Daw (1941] 2 K.B. 343, to be regarded as over-ruled 
on the point mentioned. The article, which might almost be called 
a treatise, deals with a considerable number of interesting points 
in an interesting way, and the writer’s criticisms are cogent ; but 
all I propose to discuss at present is the suggestion that Malone v. 
Laskey is no longer law. 

The plaintiff in that case was the wife of the manager of a 
company who occupied a house let to that company. It was let by 
a tenant who himself held it of the defendants. They were not 
under any covenant to repair. During the currency of the leases 
they erected some machinery on adjoining premises and vibration 
caused by its working made a water tank installed in the house 
unsafe. The plaintiff and her husband complained to the mesne 
tenant, who passed the complaint on to the defendants, who sent 
two plumbers, men in their regular employ, to repair the tank. 
They provided it with a supporting bracket, which fell and injured 
the plaintiff. 

In so far as the claim rested on negligence, the main argument 
advanced in its support was based on Coggs v. Bernard (1703), 
1 Ld. Raym. 909, as applied by Willes, J., in Skelton v. L.N.W.R. 
Co. (1867), L.R.2 C.P. 631: ‘ If a person undertakes to perform 
a voluntary act, he is liable if he performs it improperly, but not if 
he neglects to perform it.’’ The Court of Appeal, however, 
without mentioning this or any other authority, rejected the 
argument. According to Gorell Barnes, P., the plaintiff, not being 
the defendants’ invitee, they had merely made an “ innocent 
representation that the premises were safe, and they had reason 
to believe it to be true as the men employed were competent 
plumbers.” Fletcher Moulton, L.J., took the same view, but added 
that even if the defendants had been under covenant to repair to 
the mesne tenant the plaintiff would have derived no benefit from 
that circumstance: ‘‘ the supposed doctrine of a warranty to the 


whole world is supported by no authority, and is contrary to the 
accepted idea of the nature of contractual rights.’’ Kennedy, 
L.J., expressed some doubt on the question of negligence : ‘‘ Ought 
not knowledge that the cistern was left in an unsafe condition to be 





imputed as continuing knowledge on the part of the defendants ? ”’ 
But on the whole his lordship considered that the absence of 
continuing control gave the defendants a complete answer. 

Thus there were various elements in the decision : the relation- 
ship between the parties, that between the defendants and the 
mesne tenant, and that between the defendants and the men who 
did the actual work, all played a part. 

Before discussing the effect of the authorities referred to in the 
article and mentioned above, I think it may be useful to remind 
readers of this ‘‘ Notebook ”’ of the decision in Wilchick v. Marks 
and Silverstone [1934] 2 K.B. 56, which caused a mild sensation 
at the time. In that case both landlord and tenant of a house 
were held liable for injuries caused to a passer-by through the 
fall of a defective shutter. The claim was for nuisance, not 
negligence ; but the important point is that the landlord was 
held liable because, though under no covenant to repair, he had 
reserved the right to effect repairs—this being the effect of 
conversations at the time of the letting and of an entry in the 
rent book. Contractually, Goddard, J., said, neither party was 
bound to repair; but the landlord exercised a measure of control 
over the premises for the purpose of repairing them. His lordship 
also mentioned that such a landlord would do repairs to preserve 
the property and to satisfy the requirements of the sanitary 
authority ; so there are two possibly important differences 
between the facts of this case and those of Malone v. Laskey : 
the right of entry, and the motive. And the gist of the judgment, 
in which a vast number of authorities was examined, is that 
control of property imposes liability so to exercise authority as 
to prevent injury to another. If this is so, one may at least 
wonder whether a distinction should be drawn according to 
whether control is exercised, and so exercised as of right, over a 
period of time or for the occasion; the injured person has the 
same grievance. At all events, contract did not matter. 

In that respect Wilchick v. Marks and Silverstone had something 
in common with the epoch-making Donoghue vy. Stevenson in 
which the purchaser of ginger-beer, purchased in circumstances 
which prevented her from inspecting it, sustained shock and 
developed gastro-enteritis when she found it contained a decom- 
posed snail. In his speech, Lord Atkin was at pains to point out 
the irrelevance of contract, which had been made an essential 
feature of a number of cases cited ; on the other hand, it seems 
clear that he considered some relationship with an element of 
proximity—in the case before him that of manufacturer and 
retail customer—a condition of a duty in tort. ‘‘ The courts are 
concerned with the particular relations which come before them 
in actual litigation’; and, what is important, the opportunity 
to suggest that the law relating to realty should be assimilated 
to that relating to chattels was not taken. . 

Thus it was that when in Otto v. Bolton a resident in a house 
who was injured owing to the negligent way in which it had been 
built, failed to establish her claim against the builder. Briefly, 
Atkinson, J.’s views were that Donoghue v. Stevenson did not 
apply to realty, and that if it did the relationship was not 
‘‘ sufficiently proximate.” In arriving at that conclusion his 
lordship applied this principle: one of the main tests whether 
proximate relationship exists is, whether there is a reasonable 
opportunity for examination between the time of the sale or the 
doing of the work, and the use or consumption of the article by 
the purchaser. 

Note that by now the possibility of a duty owed by repairer to 
users had become recognised. It was, I think, this duty that was 
the decisive factor in the recent case of Haseldine v. Daw and 
Others (1941), 85 Sou. J. 265, in which defendants who maintained 
and repaired a lift in a block of flats were held liable to a visitor 
injured in consequence of their negligence in effecting repairs. 
But when one compares the reasoning in this case with that 
applied in Bottomley v. Bannister [1932] 1 K.B. 458, some ten years 
earlier, which I propose to do in my next article, one sees that the 
distinctions drawn are, to say the least of it, extremely fine. 








Obituary. 
Mr. CECIL WHITELEY, K.C. 

Mr. Cecil Whiteley, K.C., Common Serjeant of the City of 
London since 1934, died on Thursday, 15th October, aged 
sixty-seven. An appreciation appears at p. 303 of this issue. 

Mr. H. W. PATTERSON. 

Mr. Harry Whitby Patterson, solicitor, of Messrs. Cooke, 
Patterson & Co., solicitors, of Liverpool, died on Wednesday, 
14th October. He was admitted in 1912. 

Mr. G. PYM. 

Mr. George Pym, solicitor, of Belper, died on Tuesday, 
13th October, aged sixty-eight. He was admitted in 1898, and 
had held several local government appointments. 








At the annual meeting of the Solicitors’ Benevolent Association, held 
on the 7th October, the Chairman reported that during the past twelve 
months grants amounting to £19,012 had been distributed to 419 bene- 
ficiaries. ‘The Association’s membership is £6,770, and efforts are being 
made to increase it. Every solicitor on the Roll is eligible for membership. 
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Our County Court Letter. 


Gentlemen’s Agreement. 

IN a case at Coventry County Court (Gilbert v. Green) the claim 
was for £56 as damages for breach of contract. The case for the 
plaintiff was that, having seen a car advertised he agreed to buy 
it from the defendant for £102. A deposit of £5 was paid, but 
this was subsequently returned. In expectation of having the 
defendant’s car, the plaintiff had sold his own. There was 
nothing in writing and the transaction was a gentleman’s agree- 
ment. The case for the defendant was that the car was advertised 
for £102, but the plaintiff only offered £90, in view of an alleged 
knock in the engine. The offer was therefore refused, together 
with a subsequent offer of £95. The deposit was accepted by the 
defendant’s wife, in ignorance of the circumstances, and the 
receipt was a formal receipt for £5—no details being specified. 
His Honour Judge Hurst observed that, in the absence of any 
contract, there was difficulty in believing the evidence of either 
party. Judgment was given for the defendant, without costs. 
Compare Rose & Frank Co. v. Crompton [1925] A.C. 445, and 
Appleson v. Littlewood (1939), 83 Son. J. 236. 


The Rights of the Milk Marketing Board. 


IN a recent case at Kidderminster County Court (Richards 
v. The Milk Marketing Board ; Capel, third party) the claim was 
for £12 5s. 4d. as the price of 128 gallons of milk at 1s. 11d. per 
gallon. The plaintiff was a farmer, and his case was that, under 
an agreement of the 29th March, 1940, the third party agreed 
to take the produce of twenty-four cows, with a limit of 50 gallons 
of milk a day. The buyer, however, could not pay the seller 
direct, as the defendants had or should have the money, and it 
was therefore necessary to sue them. On Saturday, the 18th 
January, 1941, a heavy snowfall prevented the collection of the 
milk, according to the allegation of the third party, who did 
not resume collection until the following Wednesday. Milk 
produced in the meantime was thrown away, after being placed 
in two churns each day. It was left at the collecting point to 
await the third party’s arrival, and the plaintiff had therefore 
discharged the onus upon him under the agreement. Although 
conditions were bad on the Sunday, the railway company made 
a delivery to the plaintiff’s house on the Monday, and the baker 
on the Tuesday. Birmingham firms collected milk from neigh- 
bouring farms on the Tuesday, and the third party, who only 
had to come 3 miles, should have had no difficulty. The defen- 
dant’s case was that the contract did not provide for any payment 
by them toa producer. Under the terms of the relevant statutory 
order, the defendants had to pay to the seller money received 
from the buyer. The view of the defendants was that the snow- 
storm excused the buyer from performance of the contract. If 
the plaintiff succeeded, the defendants could sue the third party, 
as any sum for which the defendants were liable became a liability 
upon the buyer. The third party’s case was that he had contracts 
for milk with three other farmers. On the 19th, 20th and 21st 
January it was impossible to use a vehicle for retail delivery, 
as the snowdrifts were 10 to 15 feet deep. An item of £2 2s. 2d., 
the price of 22 gallons in excess of the daily average for January, 
was abandoned by the plaintiff. His Honour Judge Roope 
Reeve, K.C., gave judgment for the plaintiff for £10 3s. 2d. 
against the defendants, and for them against the third party, 
with costs. 


Decision under the Workmen’s Compensation Acts. 


Incapacity from Fibrositis. 

In Williams v. British Thomson-Houston Co., Ltd., at Rugby 
County Court, the applicant’s case was that he had been a heavy 
radial driller with the respondents for twenty-three years. On 
the Ist January, 1936, he was moving a steel block, which slipped. 
This caused the applicant to strain his back, and he reported the 
injury at the ambulance room. After being bound in plaster, 
the applicant spent some time in hospital, and he returned to 
work in September, 1936. A light job was provided for him until 
March, 1941, when the applicant suffered great pain, causing him 
to be away from work for seven weeks. He subsequently returned 
to work as a viewer, and remained until October, 1941, when he 
had another week at home. The malady was diagnosed as 
fibrositis, but the applicant was able to earn £4 10s. a week at 
present, owing to special circumstances. He nevertheless claimed 
an award in respect of his periods of absence in 1941, with a 
declaration of liability. The respondents’ case was that the 
applicant had admitted having had the curtilage of his left knee 
removed about sixteen years ago. A medical test had been 
imposed, in which the applicant had jumped into the air and 
landed on his heels, so as to jar the back. He had. suffered no 
pain at the time, but had written afterwards complaining of pain. 
Being a willing worker, the applicant had suffered no diminution 
of earning capacity. His Honour Judge Forbes made an award 
of £1 10s. a week, plus 5s. supplementary allowance for the 
periods from the 21st March to the 10th May, and from the 
bth to the 13th October, 1941, viz., £13 5s, 10d., and a declaration 
of liability, with costs on Scale B, 





To-day and Yesterday. 
LEGAL CALENDAR. 


19 October.—On the 19th October, 1743, * at a court martial 
held at Portsmouth, Admiral Stewart, President, a Captain 
of one of His Majesty’s ships of war, being acquitted of cowardice, 
was found guilty of neglect of his duty in the late expedition to 
La Guayra in the West Indies and dismissed from his command.”’ 
This expedition against the Spanish settlements on the Caracas 
coast was one of the more inglorious episodes of the War of the 
Austrian Succession. 
the Spaniards had had ample time to prepare and the English 
squadron was beaten off with heavy losses. 

20 October.-—In October, 1900, after sitting in the Court of 
Appeal for eight years, Lord Justice A. L. Smith was appointed 
to succeed Lord Alverstone as Master of the Rolls. His health, 
however, began to fail, and in August, 1901, he received a shock 
from which he never recovered, when his wife was drowned in 
the Spey, almost in his presence. On the 20th October, 1901, he 
died at the home of his son-in-law, Wester-Elchies House, 
Aberlour, a few days after resigning his judicial office. Smith 
was big and strong physically, a sportsman, who had rowed three 
times in the Oxford and Cambridge boat race, and a good cricketer 
who often played for the Gentlemen of Sussex. He was one of the 
crew of the Cambridge boat when it sank in a gale in 1859. He 
was fond of fishing and shooting, a man of the world, honest, 
vigorous, sensible and cheerful and pre-eminently ‘a good 
fellow.’’ His great industry and intelligence made up for a weak 
voice and an absence of eloquence which confined his language 
to the homeliest vernacular. He combined a modesty and force 
of character which enabled him to hold his own even when sitting 
with judges more learned than himself. 

21 October.—On the 21st October, 1769, the Recorder of 
London sentenced a batch of prisoners at the Old Bailey to death 
in the following words: ‘‘ You, the several prisoners at the bar, 
shall be taken hence to a place from whence you came and from 
thence to the usual place of execution, where you are to be 
severally hanged by the neck till you are dead, and may God 
Almighty be merciful to your souls.”’ Subsequently the sheriffs 
received a warrant from the Recorder for the execution df John 
Doyle and John Valline, two of the condemned, at ‘‘ the most 
convenient place near Bethnal Green Church.’ Now this was not 
the usual place, and their doubts over the discrepancy led to a 
correspondence with the minister, a respite while counsel’s 
opinion was taken, a further respite while ‘the matter was 
submitted to the twelve judges and a correspondence with the 
Lord Chancellor. Finally, after a month’s delay, John Doyle 
and John Valline were hanged at Bethnal Green. 

22 October.—Thomas Cooper, natural philosopher, lawyer 
and politician, born in London on the 22nd October, 1759, spent 
his life partly working in the law and partly in collision with it. 
He was called to the Bar and for a few years went on circuit. 
Then he was caught up in political agitation and went to Paris 
as an emissary of the democratic clubs of England to the affiliated 
clubs in France. There he spent four months with the members 
of the Gironde party, the advanced intellectuals, who all unawares 
were preparing the way for the excesses of fhe revolutionary 
extremists and their own massacre. When their downfall was 
inevitable he escaped to England. Attacked for his mission, he 
replied in a violent pamphlet which was not allowed to be reissued 
in a cheap edition, the Attorney-General intimating to the 
publishers that, though there was no exception to be taken to its 
circulating among the educated classes, the government would 
not allow it to appear at a price which would put it within the 
reach of the people. Having tried his hand unsuccessfully as a 
bleacher and calico printer, Cooper went to America, and for 
some time practised as a lawyer at Sunbury, in Pennsylvania. 
He fell into politics again, and in 1799 attacked the administration 
of John Adams, second President of the United Stares, so violently 
that he was imprisoned for six months for sedition. After his 
party, the Democrats, came into power he was in 1806 appointed 
president judge of one of the Pennysylvania Common Pleas 
districts. In 1811 he was removed at the request of the Legislature 
on account of his overbearing temper. He afterwards became 
first professor of chemistry at the University of Pennsylvania. 
He spent the last years of his life revising the statutes of South 
Carolina. President Adams called him ‘a learned, ingenious, 
scientific and talented madcap.” 

23 October.—In his ever interesting book of circuit  reminis- 
cences Lord Justice MacKinnon recalls how during the financial 
crisis of 1931, Sir Arthur Hazlerigg, the foreman of the Grand 
Jury at Leicester, brought him a letter dated the 23rd October, 
1931: ‘‘ My Lord,—We sitting as the Grand Jury for the County 
of Leicester, beg to submit to you a resolution that in these 
times of financial crisis, when every possible economy should be 
exercised, we should support the suspension of the calling of 
Grand Juries, both for Assizes and Quarter Sessions, for one or 
two years, if His Majesty’s Judges so advise. Arthur Hazlerigg, 
Chairman.’ The Grand Jury also intimated to the High Sheriff 
that they hoped he would not put himself to the expense of giving 
them luncheon. Two years later Grand Juries were abolished. 
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24 October.—On the 24th October, 1380, John Warde and 
Richard Lynham appeared before the Lord Mayor of London. 
They had gone about with two ell measures (to signify that they 
were traders) and with an iron hook and pincers and a piece of 
leather shaped like a tongue. By signs they gave people to 
understand that they had been plundered and had had their 
tongues torn out, and they made a horrible roaring noise. As 
they admitted that the whole thing was a fraud, it was ordered 
(‘to the end that other persons might beware of such and the 
like evil intent, falsity and deceit ’’) to be placed in the pillory 
for an hour on three successive days and then to be kept in 
Newgate Gaol till further order. 

25 October.— Maria Manning, the Swiss-born wife of Frederick 
Manning, of Bermondsey, carried on an intrigue with Patrick 
O'Connor, a customs officer and petty usurer, with her husband’s 
connivance. One day he vanished and his lodgings were found 
rifled. The Mannings also went off precipitately. After 
O’Connor’s murdered body had been found under some newly laid 
cement in their kitchen, they were traced, tried at the Old Bailey 
on the 25th October, 1849, and condemned to death. 
UNNECESSARY WITNESSES. 

It is not altogether clear what the Recorder of London had in 
mind when he said recently : ‘ I often notice that most of the 
witnesses in most cases are unnecessary,’ for standards of 
necessity are extremely variable. Serjeant Sullivan tells a story 
of an Irish murder trial before William O’Brien, J., in which his 
uncle Denis Sullivan was led by the famous Richard Adams for 
the defence. Several witnesses were available to support the 
prisoner’s story and it had been decided to call them, when, 
during the adjournment following the conclusion of the case for 
the Crown, Ford, the judge’s crier, came out of his room, went 
straight to the counsel for the defence and said meaningly : 
* Mr. Adams, of course you are calling no witnesses.” As Ford 
was the judge’s familiar—* crier, scout, valet and factotum to 
his master over whom he exercised an extraordinary dominion ” 
there seemed to be no explanation but that this was an unofficial 
hint from O’Brien that evidence for the defence was unnecessary. 
There was neither time nor opportunity to probe the matter, and 
against their own judgment Adams and Sullivan decided to 
comply ; it might be dangerous not to. To their horror, the 
summing up was plainly for a conviction, the jury being informed 
that if the man was innocent, witnesses could have been called 
to prove it. Almost hysterical with the suspense, the prisoner’s 
counsel waited for the verdict: it was ‘* Not guilty.” At the 
door they met Ford. Adams leapt at his throat shouting : ‘* You 
fiendish blackguard, what do you mean by telling me to call no 
witnesses ?"? ‘* You ought to know, Mr. Adams,”’ Ford answered 
with dignity, ** that [ can’t abide perjury.” 








. . 
Societies. 
THE MAGISTRATES’ CONFERENCE. 

The Magistrates’ Association held its nineteenth annual general meeting 
and conference in the Egyptian Hall of the Mansion House on the 
9th October. 

The Lorp Mayor or Lonpon, a Vice-President, opened the proceedings, 
and Viscount SANKEY, Chairman of the Association, presided. The 
conference heard and discussed in its morning session, papers by Dr. F. J. O. 
CoppiINGTON, Stipendiary Magistrate of Bradford, on the ‘ Matrimonial 
Courts of To-day,” and from Mr. G. W. Yanve.i, Chief Investigation 
Officer of the Board of Trade, on the * Black Market.” 

Opening the afternoon session, the Lord Chancellor, Viscount Simon, 
President of the Association, spoke of the special considerations which 
should weigh with a Lord Chancellor in appointing justices of the peace. 
In former days a property qualification had been imposed, but this had 
been rightly abolished in 1906. The present procedure was largely based 
upon the recommendation of a Royal Commission which had sat in 1909 
under Lord James of Hereford. From its report had sprung the valuable 
Advisory Committee, presided over usually by the Lord Lieutenant of the 
county or by some prominent citizen of the borough. Save in exceptional 
cases, the Lord Chancellor did not appoint any person to the commission 
of the peace without first considering the advice and recommendations of 
the committee for the district. The system could not be worked without 
the care and candour with which those reeommendations were made. 

There had in the past been a widespread feeling that benches of 
magistrates tended to be filled too much by justices of one political colour 
or tinge, and this impression had in fact been one of the reasons for the 
appointment of Lord James’s committee. Any such distinction had been 
most regrettable. Moreover, it was all-important that the public should 
feel that the local bench would do justice unbiased by any political 
consideration. As Lord Loreburn had said, it is contrary to the public 
interest that the authority of the bench of justices should be weakened by 
any widespread suspicion that its members are not fairly selected. Every 
Lord Chancellor therefore endeavoured to see that the advisory committee 
contained persons who would be recognised as naturally associated, not 
with one political party only, but with more or less all of them. On this 
body representative political views were valuable. On the other hand, 
justices of the peace should be persons of probity, good sense and local 
reputation who, so far as the public knew, had no politics at all. Every 
Lord Chancellor spent time trying to secure for the peace commission the 
lady who had given herself to general social work in her own village and 





had taken part in every sort of local activity, without necessarily being 
associated with any political party. Lord Simon disagreed emphatically 
that the appointment of a justice of the peace was in some sort of way a 
reward for past political service. It should not be regarded as a recognition 
of past services in any particular direction, except so far'as they showed that 
the magistrate was a public-spirited person and capable of good service. 
Magistrates were essentially appointed for what they could do in the future. 
It was not good to have too many justices in any division. The judicial 
House of Lords considered itself adequately staffed with five judges, and 
there were obvious reasons why, for judicial purposes, the list should not 
be too extensive. The responsibility of the duty was also perhaps in danger 
of being attenuated if appointment became too universal. The supple- 
mental list to which the names of magistrates were transferred when they 
became no longer capable of efficiently fulfilling judicial duties had proved 
valuable and had commended itself to the great majority of the public. 
Transfer was not removal from the commission of the peace, and left the 
magistrate empowered to witness documents, fulfil administrative duties 
and exercise all functions except those of attendance in court. 

Viscount CaLpgcore, Lord Chief Justice, then spoke on Probation Orders 
and Young Offenders. 

He said that a resolution had recently been passed advocating the com- 
pulsory teaching of Christianity in schools in view of the increase of crime 
among young children. So far so good; but the proposer had wanted 
more ; she had asked that greater powers be given to magistrates to deal 
effectively with really bad cases of child delinquency, so as to stamp out 


crime amongst them. The motion had closed with an admirable piece of 


psycho-analysis: ‘* The bad boys enjoy appearing in court because it 
increases their prestige among their friends.’ Lord Caldecote agreed, 
he said, with the first part of the resolution but not with the demand for a 
more Draconian code. His reason was that Parliament, in the Children 
and Young Persons Act, 1933, s. 44, had laid down the aim with which 
magistrates should exercise their powers: ** Every court in dealing with a 
child or young person shall have regard to the welfare of the child or young 
person.” That injunction had always been the over-riding if not the sole 
consideration which should actuate the magistrate. The trustee principle 
appeared in a fresh setting, that of guardianship. He hoped that all 
magistrates realised the futility of treating young offenders as if they 
were outcasts from society, to be hurt, segregated or stamped upon and 
generally regarded as public nuisances. Let us, he exhorted, renounce 
once for all the idea that society had to be protected against these people. 
They were very often the victims of what society had done or failed to do. 
The increase in juvenile delinquency had been alleged to be largely due to 
the juvenile court itself, which heard cases that would otherwise have been 
overlooked. This was a mistaken view, for offences committed by young 
people had undoubtedly increased since the beginning of the war. 

It was therefore most important to use the best methods of dealing with 
these young offenders. Punishment was indispensable in its proper place, 
but reform, if possible with the help of the offender, had plain advantages. 
Imprisonment was a blot which was very difficult for the offender or others 
to forget. It was horrible to sentence a person under seventeen to imprison- 
ment, though in some cases a magistrate must steel himself to do it. Two 
books were to be highly recommended: ** A Notebook for Juvenile Court 
Magistrates,” by Miss Margery Fry and Mr. C. B. Russell, was crammed 
full of good sense based upon experience; and ‘The Child and the 
Magistrate,” by Mr. John Watson, Chairman of the Southwark Juvenile 
Court, was not only full of information but really racy. Sitting in the 
Court of Criminal Appeal he saw more cases than he liked of offenders who 
had been treated in a way which they must consider equivalent to a let-off ; 
unconditional binding-over, sometimes two or three times repeated, which 
had been the prelude to a life of crime. 

A magistrate was required to know the character, antecedents, physical 
and mental age and much more about a young offender. The policé were 
always helpful and nearly always reliable, but a probation officer could give 
help which even the police could not. The magistrates must not, however, 
think that everything would be done for them ; they must make their own 
contribution. They would not reach at second-hand an understanding 
of how some of these young persons lived. Probation was not equivalent 
to a discharge. The probation officer's duty was described in somewhat 
curious words for an Act of Parliament: to advise, assist and befriend the 
persons put under his supervision. In the vast majority of cases he fulfilled 
this duty. He had to exhaust himself in spirit and in body by his efforts 
on behalf of his wards. As each case was peculiar to itself, precedents were 
of little value. Lord Caldecote begged that the conditions of probation 
imposed by members of the conference should be such as would secure 
the offender’s assent as right and reasonable. They had better be too easy 
than too difficult. Sometimes it would be necessary to send a boy or a gir! 
to some place other than their home. The Home Office hostels, of which 
advantage had not been sufficiently taken, gave the child the comradeship 
of other young life, healthy amusements and the benefits of discipline and 
of life in a community. Every effort should be made to increase the 
number of these admirable hostels, many of which had been started by the 
generosity of local residents. 








Parliamentary News. 
HOUSE OF LORDS. 


India and Burma (‘Temporary and Miscellaneous Provisions) Bill [H.C.]. 
Local Elections and Register of Electors (Temporary Provisions) Bill [H.C.]. 
Prolongation of Parliament Bill [H.C.]. 

Welsh Courts Bill [H.C.}. 


Reported without Amendment. [21st October. 
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COUNTY: COURT CALENDAR FOR NOVEMBER, 


Circuit 1—Northum- 
berland 
His Hon. JUDGE 
RICHARDSON 
Alnwick, 17 
Berwick-on-T weed, 9 
Blyth, 

, Consett, 20 
Gateshead, 3 
Hexham, 25 
Morpeth, 6 

+* Newcastle-upon-Tyne, 

4(R.B.), 10, 11 (B.), 
13 (J.8.) 

North Shields, 12 

Seaham Harbour, 23 

South Shields, 4, 24 

Sunderland, 18, 19, 
25 (R.B.) 


Circuit 2—Durham 
His Hon. JUDGE GAMON 
Barnard Castle, 5 
Bishop Auckland, 17 
Darlington, 4 (J.S. 
18 


*Durham, 3 (J.8.), 16 
Guisborough, 
Leyburn, 9 

t* Middlesbrough, 

26 (J.8.) 
Northallerton, 
Richmond, 

t*Stockton-on-Tees, 10, 

24 (J.S.) 
Thirsk, 19 
West Hartlepool, 

25 (I.S.) 


Circuit 3—Cumber- 
land 


- 


His Hon. JuDGE 
ALLSEBROOK 
Alston, 20 
Appleby, 28 (R.) 
— -in-Furness, 4, 


Bram yton, 
*Carlisle, 4 (R.), 18 
Cockermouth, 12 

Haltwhistle, 
*Kendal, 17 
Keswick, 
Kirkby Lonsdale, 10 

R. 

Millom, 10 

Penrith, 19 

Ulverston, 
+*Whitehaven, 11 

Wigton, 

Windermere, 12 (R.) 
*Workington, 


Circuit 4—Lancashire 
His HON. JUDGE PEEL, 
O.B.E., K.C. 
Accrington, 19 
+*Blackburn, 2, 4 (B.), 
9, 16 (J.S.) 
rae” 4, 5, 11, 
13 (B.), 18 (J.S.) 
*Chorley, 12 
Clitheroe, 17 (R.) 
Darwen, 20 (R.) 
Lancaster, 6 
t*Preston, 3, 10, 
(J.8.), 27 (B.) 


Circuit 5—Lancashire 
His Hon. JUDGE 
HARRISON 
t* Bolton, 4, 10 (J. ‘ .), 18 
Bury, 2 (J.S.), ¢ 
*Oldham, 


20 


5, 12, 19 
(J.8.) 

*Rochdale, 13 (J.S 

*Salford, 3, 6, 11 (J.S.), 
16, 17 (J.S.), 25 
(J.8.) 


Circuit 6—Lancashire 
His HON. JUDGE 
CROSTHWAITE 
His Hon. JUDGE 
PROCTER 
t* Liverpool, 2, 3, 4, 5, 
6, 9, 10, I1, 12, 13 
16, 18, 19, 20, 23, 
24, 25, 26, 27, 30 
St. Helens, 11, 25 
Southport, 17, 24 
Widnes, 13 
*Wigan, 12, 26 


Circuit 7—Cheshire 
His Hon. JUDGE 
RICHARDS 
Altrincham, 4- 


3.), 20 


*Birkenhead, 4 (R.), 
9, 10, 18 (R.), 23 
Chester, 3, 24 


*Crewe, 6 

Market Drayton, 20 
Nantwich, 20 
*Northwich, 12 
Runcorn, 17 
*Warrington, 5, 26 


Circuit 8—Lancashire 
His Hon. JubDGE 
RHODES 
Leigh, 6, 20 
t*Manchester, 2, 3,.4 
, 6 (B. ),9 .'10, i, 
1, 16, i7, 18, 19, 
20 (B.), 23, 24, 35; 
26, 30 





Circuit 10—Lancashire 
His Hon. JupGE Burais 
*Ashton - under - Lyne, 
6, 30 (B) 
*Burnley, 12, 13 
Colne, 1 
Congleton, 27 
Hyde, 4 
*Macclesfield, 5, 10(B.) 
Nelson, 
Rawtenstall, 18 
Stalybridge, 19, 
(J.8.) 
*Stockport, 3, 17, 25 
(J.S.), 27 (B.) 
Todmorden, 10 
Circuit 12—Yorkshire 
His Hon, JupDGE NEAL 
*Bradford, 13, 24, 25 
(R.B.), 27 (J.8.) 
Dewsbury, 10, 12 (R.), 
B.) 


26 


*Halifax, 5, 6 (J.S.), 
13 (R.B.) 
*Hudderstield, 3, 4 
(J.S.), 11 (R.B.) 
Keighley, 19 
Otley, 18 
Skipton, a 
Wakefield, 17, 24(R.), 
(R.B.) 
Circuit 13—Yorkshire 
His Hon. JUDGE 
ESSENHIGH 
*Barnsley, 4, 5, 6 
Glossop, 18 (R.) 
Pontefract, 23, 24, 25 
Rotherham, 10, 11 
*Sheffield, 3 (J.S.), 6 
(R.), 12, 13, 17 
(J.S.), 19, 20, 26, 27 
Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 
Kasingwold, 
Harrogate, 
Helmsley, 24 


Ripon, 
Tade a, 
York, 
Circuit 16 Yorkshire 
His HON. JUDGE 
GRIFFITH 
Beverley, 12 (R.), 13 
Bridlington, 9, 30 
Goole, 24 
Great Driffield, 23 
t* Kingston - upon - Hull, 
16 (R.), 17 (R.), 18, 
19, 20 (J.S8.), 23 
(R.B.), 27 (R.) 
New Malton, 25 
Pocklington, 5 
*Scarborough, 
17 (R.B.) 
Selby, 6 
Thorne, 26 
Whitby, 11 (R.), 12 
Circuit 17—Lincoln- 
shire 
His Hon, JUDGE 
LANGMAN 
Barton-on-Humber, 6 
t*Boston, 12 (R.), 19, 
(R.B.) 


2 


10, 11, 


Brigg, 2 
Caistor, 
en 20 (R.), 


Ocaatten, 20 
rae Grimsby, 3, 4 
(J.S8.), 5 (R.B.), 1 

18 (J.S.) (it. every 
Wednesday) 
Holbeach, 13 (R.) 
Horncastle, 
*Lincoln, 5(R.) (R.B.), 
9 


*Louth, 24 

Market Rasen, 10 (R.) 
Scunthorpe, 9 (R.), 16 
Skegness, 11 
Sleaford, 10 
Spalding ,12 
Spilsby, 6 (R.) 
Circuit 18—Notting- 

hamshire 
His Hon. JUDGE 
HILDYARD, K.C. 

Doncaster, 4, 5, 6, 23 

East Retford, 3 (R.) 

Mansfield, 16, 17 

Newark, 13 (R.) 
*Nottingham, 5 (R.B. 

11, 12 (J.8.), 13, 
18, 19, 20 (J.S.) (B.) 

Worksop, 17 (R.), 24 
Circuit 19—Derbyshire 
His Hon. JUDGE WILLES 
Alfreton, 10 

Ashbourne, 

Bakewell, 3 

Burton-on-Trent, 

(R.B.) 

Buxton, 9 
*Chesterfleld, 6, 13 
*Derby, 4, 17 (R.B.), 

18, 19 (J.S.), 

Ilkeston, 17 

Long Eaton, 12 


on 


11 





Matlock, 30 
New Mills, 
Wirksworth, 5 
Circuit 20—Leicester- 
shire 
His Hon. JuDGE 
GALBRAITH, K.C, 
Ashby-de-la-Zouch, 12 
*Bedford, 10 (R.B.), 18 
Bourne, 
Hinckley, 9 
Kettering, 17 
* Leicester, 2, 3,4 (J.S.) 
(B.), 5 (B.), 6 (B.) 
Loughborough, 10 
Market Harborough, 


ll. 
Melton Mowbray, 6 
(R.), 20 
Oakham, 13 
Stamford, 16 
Wellingborough, 19 


Circuit 21—Warwick- 


shire 
His Hon. JUDGE DALE 
His HON. JUDGE 


FINNEMORE (Add.) 
*Birmingham, 2, 3, 4, 
& & 2, th, & 
13, 16, 17 (B.), 18, 
19, 20, 28, 24, 25, 
26, 27, 30 
Circuit 22—Hereford- 
shire 
His Hon. JUDGE ROOPE 
REEVE, K.C, 
Bromsgrov e, 20 
Bromyard, 
Kvesham, 18 
Great. Malvern, 2 
Hay, 4 
*Hereford, 10, 19 
*Kidderminster, 3, 
Kington, 11 
Ledbury, 
*Leominster, 9 
*Stourbridge, 5, 12 
Tenbury, 
*Worcester, 6, 13 
Circuit 23 — North- 
amptonshire 
His HON. JUDGE FORBES 
Atherston, 19 
Banbury, 4 (R.B.), 11 
Bletchley, 17 
Chipping eeT: 18 
*/( <- e 3 (R.B.), 
16, 
sana 25 
Leighton Buzzard, 26 
*Northampton, 3 (R.), 
6 (R.B.), 23, 24 
Nuneaton, 3 
Rugby, 5, 12 (R.) 
Shipston-on-Stour, 10 
Circuit 24 — Mon- 
mouthshire 
His Hon, JUDGE 
THOMAS 
Abergavenny, 
Abertillery, 10 
Bones 11 
Barry, 
+*( ‘ardiff, 2 2, 3, 4, 6, 7 
Chepstow, 
Monmouth, 23 
t*Newport, 19, 20 
Pontypool and Blaen- 
avon, 18, 26 
*Tredegar, 12 
mee 25—Stafford- 


17 


HIs mea. JUDGE 
CAPORN 
*Dudley, 3, 10(J3.8.), 24 
*Walsall, 12 (J.S.), 
19, 26 U. 5) 
*West —%e h, 4, 11 
(J.8.), 25 (J.8.) 
+ Wolverhampton, 6 
G-8.) 13, 20 (J.S.), 
Circuit 26—Stafford- 
shire 
His Hon. JUDGE 
FINNEMORE 
Burslem, 


*Hanley, 5, 19, 20 
Leek, 16 
Lichfield, 
Newcastle-under- 
Lyme, 17 
*Stafford, 6 
*Stoke-on-Trent, 4 
Stone, 30 
Tamworth, 
Uttoxeter, 27 
Circuit 27—Middlesex 
His Hon, JUDGE TUDOR 
REES 
Whitechapel (Sitting 
at Shoreditch County 
Court), 6, 13, 20, 27 
Circuit 28-Shropshire 
His Hon. JUDGE 
SAMUEL, K.C. 
Brecon, 13 
Brignorth, 11 
Builth Wells, 5 
Craven Arms, 
Knighton, 4 
Llandrindod Wells, 6 
Llanfyllin, 


fl 





Llanidloes, 
Ludlow, 9 
Machynlleth, 
Madeley, 12 
*Newtown, 
Oswestry, 
Presteign, 
*Shrewsbury, 16, 19 
Wellington, 17 
Welshpool, 
Whitchurch, 18 


Circuit 29—Caernar- 
vonshire 
His HON. JUDGE SiR 
ARTEMUS JONES, K.C. 
Bala, 
t* Bangor, 16 
Blaenau Festiniog, 
*Caernarvon, 11 
Colwyn Bay, 
Conway, 
Corwen, 
Denbigh, 
Dolgelly, 
Flint, 
Holyhead, 
Holywell, 2 
Llandudno, 12 
Llangefni, 17 
Llanrwst, 13 (R.) 
Menai Bridge, 
Mold, 18 
*Portmadoc, 9 
Pwilheli, 13 
Rhyl, 6 
*Ruthin, 19 
Wrexham, 4, 5 


Circuit 30 — Glamor- 
ganshire 
His Hon, 
WILLIAMS, 
*Aberdare, 3 
Bridgend, 
25, 26, 
Caerphilly, 19 (R. ) 
Merthyr Tydfil, 5, 6 
eager er te 1 


10 


ae 24 





Neath, »19 
opontypridd, TL 12,13 

Port Talbot, 20 
*Porth, 9 


*Ystradyfodwg, 
Circuit 31—Carmar- 
thenshire 
His Hon. JUDGE 
Morris, K.C, 
Aberayron, 7 
t* Aberystwyth, 5 
Ammanford, 4, 19 
Cardigan, 
t*Carmarthen, 3 
+* Haverfordwest, 17 
Lampeter, 
Llandilo, 
Llandovery, 14 
Llanelly, 6, 18 
Narberth, 16 
Newcastle-in- Emlyn, 
5) 


Pembroke Dock, 
*Swansea, 9, 10, 11, 12, 
13 


Circuit 32—Norfolk 
His Hon. JUDGE 
ROWLANDS 
Beccles, 30 
Bungay, 2 
Diss, 3 
Downham Market, 5 
Kast Dereham, 
Kye, 
Fakenham, 
t*Great Yarmouth, 
20 
Harleston, 
Holt, 
t*King’s Lynn, 12, 13 
+ Lowestoft, 6 
North Walsham, 
*Norwich, 16, 17, 18 
Swaffham, 4 
Thetford, 10 
Wymondham, 11 


Circuit 33—Essex 

His HON. JUDGE 
HILDESLEY, K.C, 
Braintree, 13 

*Bury St. Edmunds, 3 

*Chelmsford, 30 
Clacton, 24 
Colchester, 
Felixstowe, 
Halesworth, 17 
Halstead, 20 
Harwich, 

t* Ipswich, 4, 5, 6 
Maldon, 26 
Saxmundham, 
Stowmarket, 27 
Sudbury, 25 
Woodbridge, 11 

Circuit 34—Middlesex 

His HON, JUDGE 

AUSTIN JONES 
His Hon. JUDGE TUDOR 
REEs (Add.) 
Uxbridge, 10, 17, 24 

Circuit 35 — Cam- 

bridgeshire 

His HON, JUDGE 

CAMPBELL 
Biggleswade, 3 


19, 


18, 19 





Bishops Stortford, 


*Cambridge, 6 (R.B.), 
11 (R.), 18 (J.S.) 
(B.), 19 


Ely, 20 
Hitchin, 9 
*Huntingdon, 12 
Luton, 5 (J.8.) (B.), 6, 
20 (R.B.) 
March, 30 
Newmarket, 1¢ 
*Oundle, 
Peterborough, 
10, 1 
Royston, 13 
Saffron Walden, 2 
Thrapston, 4 
Wisbech, 6 (R.), 17 
Circuit 36—Berkshire 
His Hon. JUDGE Hurst 
*Aylesbury, 5, 6, 20 
(R.B.) 
Buckingham, 17 
Henley-on-Thames, 6 
*Oxford, a 12, 16 
(R.B.), 
Reading, 
19, 20 
Thame, 
Wallingford, 
Wantage, 3 
ae 10, 11, 24, 


6 (R.), 


5 ( R.B.), 


Ww mo vy, 
Circuitjs37—Middlesex 
His HON. JUDGE 

HARGREAVES 

Chesham, 3 

*St. Albans, 17 
West London, 9, 11, 
12, 16, 18, 19, 23, 
25, 26, 30 
Circuit 383—Middlesex 
His Hon. JUDGE ALCHIN 
Barnet, 3, 17, 24 
*Edmonton, 5, 6, 10, 
12, 13, 19, 20, 26, 27 
Hertford, 4 
Watford, 11, 18, 


Circuit 39—Middlesex 
His HON. JUDGE 
ENGLEBACH 

Shoreditch, 2, 3, 5, 

6, 9, 10, 12, 13, 16, 

17, 20, 2, 33, 


25 


24, 
26, 27, 30 
Circuit 40—Middlesex 
His HON. JUDGE 
JARDINE, K.C, 
His Hon. JUDGE 
DRUCQUER (Add.) 


His Hon. JUDGE TUDOR 
RE ; 





Circuit 41—Middlesex 
His Hon. JUDGE 
EARENGEY, K.C, 
His HON.JUDGE TREVOR 
mR, K.C. eae 
Clerke nwell, 2 2, 3, 4, 
6, 9, 10 11 12 13, 
19, 20, 
> 24, 25, 26, 27, 





Circuit 42—Middlesex 
His Hon. JUDGE DAVID 
DAVIES, K.C. 

Bloomsbury, 2, 3, 
5, 6, 9, 10, 11, 
13, 16, 17, 18, 
20, 23, 24, 25, 
27, 30 
Circuit 43—Middlesex 
His Hon. JUDGE LILLEY 
His HON. JUBGE 
DRUCQUER ( Add. ) 
Marylebone, 3, 4, 5, 
10.1%, 72, 13, 1 
18, » 20, 24, § 
26, 27 
Circuit 44—Middlesex 
His HON. JUDGE SIR 
MORDAUNT SNAGGE 


4, 
12, 
19, 
26, 


>, 6, 
7, 
25 





His HON. JUDGE AUSTIN 

JONES (Add.) 
Westminster, 2, 3, 4, 
1, 31, 32, 
8 { 


6, 6, o; 
13, 16, 
20, 23, 2 
27, 30 
Circuit 45—Surrey 
His Hon. JUDGE 
HANCOCK, M.C, 
His Hon, JUDGE 
Hurst (Add.) 
*Kingston, 3, 6, 10, 13, 
17, 20, 24, 27 
*Wandsworth, 2, 4, 5, 
9, 11, 12, 16, 18, 19, 
23, 25, 26, 30 
Circuit 46—Middlesex 
His Hon, JUDGE 
DRUCQUER 
Brentford, 2, 





5, 9, 12, 


16, 19, 23, 26, 30 
*Willesden, 3, 4, 6 10, 
i, 13, 7, 18, 20, 


24, 25, 27 





Circuit 47—Kent 
His Hon. JUDGE WELLS 
His Hon. JUDGE 
Hurst ( Add. ) 
Southwark, 3, 4, 5, 
6, 9, 13, 16, 
20, 23, 
me 


10, 


12 ry 





26, $7; 


Ww ve nm, 2, 


Circuit 48—Surrey 
His Hon. JUDGE 


KONSTAM, C.B.E., K.C, 

Dorking, 5 

Epsom, 4, 11, 25 

*(Guildford, 12, 26 

Horsham, io 

Lambeth, 2, 3, 6, 9, 
13, 16, 17, 19, 20, 
23, 24, 27, 30 


Redhill, 18 


Circuit 49—Kent 
His HON. JUDGE 
CLEMENTS 
Ashford, 9 
*Canterbury, 10 
Cranbrook, 
Deal, 20 
* Dover, 
Faversham, 2 
Folkestone, 3 
Hythe, 13 
*Maidstone, 6 
Margate, 5 
*Ramsgate, 
+* Rochester, 18, 19 
Sheerness, 12 
Sittingbourne, 17 
Tenterden, 16 


Circuit 50—Sussex 
His Hon. JUDGE 
AUSTIN JONES 
His Hon. JUDGE 
ARCHER, K.C, (Add.) 
Arundel, 
Brighton, 
20, 26 
+*Chichester, 27 
*Eastbourne, 11 
*Hastings, 17 
Haywards Heath, 4 
* Lewes, 30 
Petworth, 9 
Worthing, 3, 24 


Circuit 51 — Hamp- 
shire 


12, 13, 19, 


JUDGE 
K.C, 


His HON, 
‘TOPHAM, 
Aldershot, 
Basingstoke, 11 
Bishops Waltham, 
Farnham, 13, 14 
*Newport, 
Petersfield, 20 
de 60% 2 
5, 12, 19 
Romsey, 

Ryde, 25 
t*Southampton, 3, 
17, 18 (B.) 
*Winchester, 18 


Circuit 52—Wiltshire 
His HON. JUDGE 
JENKINS, K.C. 
*Bath, 5 (B.), 12 (B.) 
Calne, 
Chippenham, 10 
Devizes, 9 
*Frome, 3 (B.) 
Hungerford, 2 
Malmesbury, 19 
Marlborough, 
Melksham, 13 
*Newbury, 11 (R.) 
*Swindon, 4, 11 (B.) 
Trowbridge, 6 
Warminster, 
Wincanton, 13 (R.) 


Circuit 53—Glouces- 
tershire 
His HON. JUDGE 
KENNEDY, K.C, 
Alcester, 11 
*Cheltenham, 3, 4,17 
Cirencester, 10 
Dursley, 5 
+*Gloucester, 2, 
Newent, 6 
Newnham, 18 
Northleach, 24 
Redditch, 20 
Ross, 13 
Stow-on-the-Wold, 25 
Stratford-on-Avon, 26 
Stroud, 10 
Lata ng A 23 
Thornbury, 
Warwick, 37 


(B.), 


10, 


16 





Winchcomb, 12 

Circuit 54—Somerset- 
shire 

His HON. JUDGE 
WETHERED 

t* Bridgwater, 13 

t* Bristol, 2 (3.8.), 3, 4, 
5, 6 (B.), 9 (ILS), 
10, 11, 12, 16, 20 


(B.), 30 (J.S.) 


1942. 


a 17 (R.) 
*Wells, 17 
W pide -super- Mare, 
18, 19 
Circuit 55 — Dorset- 
shire 


Hts 7% JUDGE CAVE, 
K.C. 


Pe 11 (R.) 


Blandford, 

*Bournemouth, 20 
(J.8.), 28, 24, 26 
(R.) 

Bridport, 24 (R.) 


Crewkerne, 17 (R.) 
* Dorchester, 6 
Lymington, 18 (R.) 
tPoole, 4 
Ringwood, 
*Salisbury, 5 
Shaftesbury, 2 
Swanage, 
*Weymouth, 3 
Wimborne, 
*Yeovil, 12 


Circuit 56—Kent 


His HON. JUDGE SiR 
GERALD Hurst, K.C. 
Bromley, 3, 4, 17 
*Croydon, 2, 6, 9, 10, 

13, 12 (R.B.), 17 


(R.), 18, 20, 23, 24, 

25, 26 (R.) 
Dartford, 5, 19 
Kast Grinstead, 
Gravesend, 16 
Sevenoaks, 
Tonbridge, 26 
Tunbridge Wells, 12 


Circuit 57-Devonshire 
His Hon. JupGr 
THESIGER 
Axminster, 9 (R.) 
t* Barnstaple, 17 
Bideford, 18 
Chard, 10 (R.) 
tExeter, 5, 6 
Honiton, 9 
Langport, 16 
Newton Abbot, 12 
Okehampton, 13 
South Molton, 
Taunton, 2, 30 
Tiverton, 11 
*'Torquay, 3, 4 
Torrington, 19 
Totnes, 
Wellington, 9 (R.) 


Circuit 58—Essex 
His HON.JUDGE TREVOR 
HUNTER, K.C€. 
Brentwood, 20 (R.) 
Gray’s Thurrock, 10 
(R.) 

Ilford, 2 (R.), 3, 9 
(R.), 16 (R.), 17. 
23 (R.), 24, 30 (R.) 

Southend, 4 (R.), 11. 
12(K.), 13, 18(R.B.) 


Circuit 59—Cornwall 
His Hon. JUDGE 

° ARMSTRONG 
Bodmin, 
Camelford, 
Falmouth, 16 (R.) 
Helston, 4 
Holsworthy, 3 (R.) 
Kingsbridge, 6 (R.) 
Launceston, 18 
Liskeard, 19 « 
Newquay, 
Penzance, 3 

t*Plymouth, 4(R.), 10 

11, 12 
gyre 5 
Austell, 9 

Tavistock, 1 

t* Truro, 6 


The Mayor’s & City 
of London Court 
His Hon. JUDGE 
DODSON 
His HON, JUDGE 
BEAZLEY 
His HON. JUDGE 
‘THOMAS 
His Hon. JUDGE 
McCLU RE 
Guildhall, 2, 
5, 6 (J.8 10, 11 
(A.), 12, 13 (J.S.), 
16, 17, +4 (A.), 19, 
20 (J.5 23, 24. 
25 (A. “‘ 26, 2% 


(J.S8.), 30 


"ty 4 (A.). 


Bankruptcy 
Court. 
t Admiralty 
Court. 
Registrar 
Judgment 
Summonses 
Bankruptcy 
Registrar in 
Bankruptcy 
Additional 


(B.) 
(R.B.) 


(Add.) 





Judge 


(A.) = Admiralty 
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Rules and Orders. 


8.R. & O., 1942, No. 2093/L.30. 
SUPREME COURT, ENGLAND—Procepvre. 
THe PrincipAL PrRoBaTteE Reaistry (NoN-CONTENTIOUS BusINEss) 
(No. 2) Orper, 1942. Datep OcroBer 5, 1942. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by the Administration of Justice 
(Emergency Provisions) Act, 1939,* and all other powers enabling me in 
that behalf, and with the concurrence of two other Judges of the Supreme 
Court, do hereby order as follows :-— 

1. The following sub-paragraph shall be added to paragraph 2a of the 
Principal Probate Registry (Non-Contentious Business) Order, 1940,t 
as amended by the Principal Probate Registry (Non-Contentious Business) 
(No. 2) Order, 1940f and the Principal Probate Registry (Non-Contentious 
Business) Order, 1942§ :— 

(3) No original Will or other document, the deposit of which (whether 
in the Principal Probate Registry or a District Probate Registry) is 
affected by the establishment of any such local office as aforesaid shall be 
open to inspection nor shall any copy thereof be supplied save in 
exceptional circumstances and with the leave of the President.” 

2. This Order may be cited as the Principal Probate Registry (Non- 
Contentious Business) (No. 2) Order, 1942. 

Dated the 5th day of October, 1942. 

Simon, C. 
Merriman, P. 
John E. Singleton, J. 


t S.R. & O., 1940 (No. 1861) I, p. 1005. 
§S.R. & O.. 1942, No. 1972. 


We concur 


*2 4 3 Geo. 6, ¢. 78 


+S.R. & O., 1940 (No. 1672) I, p. 1004. 





S.R. & O., 1942, No. 2092/L.29. 
COUNTY COURT, ENGLAND.—FEEs. 
THe County Court Frers (AMENDMENT No. 3) ORDER, 1942. 
OcTOBER 7, 1942. 

The Lord Chancellor and the Treasury, in pursuance of the powers and 
authorities vested in him and them respectively by section 167 of the County 
Courts Act, 1934,* section 2 of the Public Offices Fees Act, 1879,+ and 
section 305 of the Companies Act, 1929,t do hereby according as the 
provisions of the above-mentioned enactments respectively authorise and 
require him and them, make, concur in, and sanction the following Order :— 

1. The following fee shall be substituted for Fee 49a :— 

The Landlord and Tenant (War Damage) (Amendment) Act, 1941. 


DATED 


“49a. | (i) On an application under section | (3) (4) | 
or (7) ss sé ae 2 oe 5s. 
(ii) On an application under section 1 (6) .. £1 
: Fee No. 49a includes the hearing of the 


application and is not payable where the appli- | 
cation 1s made by the landlord in the course of 

an action for the recovery of rent or land and | 
Fee No. 1 (i) or Fee No. 1 (ii) has been paid.” | 

2. The following words shall be added at the end of Fee No. 59 in the 
column headed ‘“ Amount of Fee ” :— 

“and where the goods are removed by the bailiff to a place of deposit, 
the reasonable expenses of removal.” 

3. In Fee No. 63 in the column headed ‘* Amount of Fee ” the following 
paragraph shail be substituted for paragraph (4) :— 

(b) Any reasonable expenses payable under Fee No. 59 or Fee 
No. 60.” 
4. The following Fee shall be substituted for Fee No. 83 :— 
* Administration of money for benefit of Infant, Person of unsound mind or 
Widow. 
83. | (i) On transfer or payment of money into | For every £, 3d. 
Court under section 164 of the County Maximum fee in 
Courts Act, 1934 respect of each 
action, £2 10s. 
(ii) On an order that money paid into Court 
under Order 5, Rule 19 (2), be credited 
to a deposit or investment account, or 
be retained in a deposit account, for 
administration for the benefit of an 
infant or a person of unsound mind .. | Fee No. 83 (i). 
Fee No. 83 is to be deducted from the money | 
in Court. Where the money is for the benefit 
of more than one person and is appor- 
tioned between them, the fee is to be deducted 
rateably from the portions.” 

5. In this Order a fee referred to by number means the fee so numbered 
in the Table of Fees contained in the Schedule to the County Court Fees 
Order, 1936.§ , 

6. This Order may be cited as the County Court Fees (Amendment 
No. 3) Order, 1942, and shall come into operation on the 26th day of 
October, 1942, except Articles 2 and 3 thereof which shall come into 
operation on the 9th day of November, 1942. 

Dated the 7th day of October, 1942. 
Simon, C. 
L. R. Pym ! Lords Commissioners of 
J. H. F. McEwen, His Majesty’s Treasury. 


* 24 & 25 Geo. 5, c. 53. “$19 & 20 Geo. 5, ¢. 23. 
t 42 and 43 Vict., c. 58, §S.R. & O. 1936 (No. 1160) I, p. 693. 


Notes of Cases. 


COURT OF APPEAL. 
Re Waring ; Westminster Bank, Ltd. v. Awdry. 

Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ: 16th July, 1942. 
Will—Construction—Tar free annuity—Will dated 11th February, 1939— 

Testator dies in 1940—Whether provision ** made” before 3rd September, 

1939—Finance Act, 1941 (4 & 5 Geo. 6, c. 30), 8. 25. 

Appeal from a decision of Farwell, J. (ante, p. 139). 

The testator by his will dated the 11th February, 1939, bequeathed two 
annuities free of income tax and death duties. By a codicil dated the 
8th March, 1939, he empowered his trustees to set apart and invest a sum, 
the income whereof, when invested, should be sufficient to pay the 
annuities. The testator made a second codicil dated the 27th February, 
1940, which did not affect the bequest of annuities and which contained no 
provision confirming the will. The testator died on the 3rd August, 1940. 
The trustees took out a summons asking whether, in appropriating a fund 
sufficient by its income to answer the annuities, the income of the 
appropriated fund should be sufficient to pay the gross amount of the 
annuities, and, if so, whether income tax should be taken into account at 
the rate in force on the testator’s death or at some other time, or, whether, 
having regard to s. 25 of the Finance Act, 1941, such income should be 
sufficient to pay twenty twenty-ninths of the gross amount of the annuities, 
tax being taken into account at 10s. in the £. The annuitants and the 
residuary legatees were defendants. Section 25 provides: “Subject to 
the provisions of this section, any provision, however worded, for the 


income tax other than sur-tax, being a provision which (a) is contained in 
any deed or other instrument, in any will or codicil, . . . and (b) was made 
before the 3rd day of September, 1939 ; and (c) has not been varied on or 
after that date, shall, as respects payments falling to be made during any 
year of assessment, the standard rate of income tax for which is ten shillings 
in the pound, have effect as if for the stated amount there were substituted 
an amount equal to twenty twenty-ninths thereof.” Farwell, J., held that 
the will only operated from a date after the 3rd September, 1939, because 
it did not come into operation until the testator’s death, and accordingly 
he declared that s. 25 did not apply. The residuary legatees appealed. 

Lorp GREENE, M.R., said that in construing s. 25 Farwell, J., had taken 
the date of the testator’s death as the relevant date. The section did not, 
however, refer to a provision which came into operation before the 
3rd September, 1939, but to one which was ‘* made” before that date. 
This was an attempt to use language which would apply equally to the 
various classes of documents referred to in the section. The word 
‘* provision’ was a general word which covered the contents of any of the 
documents mentioned in the section. The word ** made ” was intended to 
cover a provision in any of such documents. In the case of a deed, a 
provision in it was made when the deed was executed and delivered. In 
the case of a will, the provision was made when the will was signed and 
witnessed. The conclusion at which Farwell, J., had arrived could not 
stand and the appeal must be allowed. 

MacKinnon and Luxmooreg, L.JJ., agreed. 

CounsEL: Roxburgh, K.C., and J. V. Nesbitt ; Vaisey, K.C., and Miss 
Audrey Nottcutt ; J. A. Woolfe. 

Soxicitors: Lee & Pembertons ; Ouvry & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KINGS BENCH DIVISION ann COURT OF APPEAL. 


Henriksen v, Grafton Hotels, Ltd. 
Lawrence, J. Ist October, 1941. 

Lord Greene, M.R., du Pareq, L.J., and Singleton, J. 13th May, 1942. 
Revenue—Income tax—Licensed premises—Payment for monopoly value— 

Not deductible in company profits. ' 

Appeal from a decision of Lawrence, J., in favour of the Crown on a case 
stated by Commissioners for the General Purposes of the Income Tax Acts. 

The respondent company carried on the trade of proprietors of a licensed 
hotel and victualling house in London. They were in possession of the hotel 
under an agreement of the 30th November, 1931, between them and A.L.P. 
Ltd., whereby A.L.P. undertook to grant to the company a lease in which 
the latter entered into certain covenants relating to the proper conduct of 
the business. On the 11th November, 1931, the licensing justices granted a 
licence in respect of the hotel to run from that date until the 5th July, 1934, 
and imposed a monopoly value to be paid by annual instalments. Such 
values were also imposed on each of the two renewals of the licence. The 
company appealed against assessments made on them under Sched. D to 
the Income Tax Act, 1918, in respect of the profits of their trade at the hotel 
for the years ending the 5th April, 1939 and 1940, on the ground that they 
should be allowed, in computing their profits for those years, to deduct 
the instalments of monopoly value of £190 paid on the Ist October, 1936 
and 1937, respectively. It was contended for the company that the 
payments of monopoly value were expenses necessary to the carrying on 
of their trade, and that they, as mere tenants of the premises, did not secure 
to themselves any asset or advantage of a capital nature by making the 
payments, but would have forfeited the lease by not making them. It was 


contended for the Crown that the deductions claimed should not be allowed 
on the grounds (1) that payment of monopoly value was an essential 
preliminary to the carrying on of the trade of a licensed victualler, whether 
the payment had to be made in one sum or by instalments, and whether the 
licence were annual or for a longer period ; (2) that the company obtained 





by means of the payments an enduring benefit for their trade ; and (3) that 


payment, whether periodically or otherwise, of a stated amount free of 
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the payments were of a capital nature. The commissioners decided in 
favour of the company, and the Crown appealed 

LAWRENCE, J., said that it was conceded for the company that Aneeshaw 
v. Abertolli [1940] 2 K.B. 295, would be difficult to distinguish but for 
the fact that it did not appear from the case stated in that case whether 
the licensee who made the payments was owner or lessee of the premises, 
whereas here the company were lessees. The company ha@ paid the 
instalments of monopoly value in pursuance of a covenant in their lease. 
Counsel therefore argued that they had made the payments in 
pursuance of a contractual liability, and in the course of and_ for 
the purposes of their trade. The company, counsel urged, might 
just as well have agreed with the landlord that the latter should bear the 
payments, and that the rent should be increased correspondingly. In that 
case the company would undoubtedly have had the right to deduct the whole 
of the rent for the purposes of income tax. It was, however, impossible 
for income tax purposes to disregard the form in which the lease was 
framed. The authorities made clear that no sum of a capital nature paid 
by a trader was deductible in assessing income tax. Therefore it was 
necessary to consider whether the sums which the company had paid were 
capital payments. The company had agreed with the landlord that they 
would bear the charges arising out of the Licensing (Consolidation) Act, 
1910. It was clear from the authorities referred to in Kneeshaw v. Abertolli, 
and from the fact that monopoly value was imposed as a lump sum, though 
payable by instalments and as a condition of the grant of the licence, that 
the payments in question were capital payments. The appeal would be 
allowed. The company appealed. (Cur. adv. vult.) 

Lorp GREENE, M.R., said that each of the three sums fixed by the 
justices had been intended to represent the part of the monopoly value 
which was referable to the period covered by the licence. |The character 
of the payments was not affected by the fact that they were payable by 
annual instalments. It had not been seriously argued that the payments 
in dispute fell within the prohibited deductions in r. 3 of the Cases I and II 
rules of Sched. D. to the Act of 1918. Was the deduction claimed on the 
facts of the case a proper debit item to be charged against incomings of the 
trade when computing the balance of the profits of it (see Usher's Wiltshire 
Brewery, Ltd. v. Bruce, 6 T.C. 399, at p. 466)? The company here were 
minded to acquire an asset in the shape of a licence for a term of years. 
The grantee of a licence under s. 14 of the Licensing (Consolidation) Act, 
1910, had, so to speak, to buy the monopoly rights for a sum equal to their 
value. The nature of the payment which justices were to fix for monopoly 
value had been considered in a number of cases. They were not concerned 
with income tax, but they showed what the nature of the payment was as 
between the licensee and the public, or what the licensee was paying for. 
His lordship referred to Inland Revenue Commissioners v. Truman, etc., Ltd. 
[1913] A.C. 650, at p. 659, and R. v. Customs and Excise Commissioners 
[1914] 2 K.B. 390, at pp. 397 and 403, and said that in Appendrodt’s case 
[1937] 2 K.B. 48, it was decided that in estimating the rent payable by 
the hypothetica’ tenant the liability for instalments of monopoly value 
ought not to be taken into account. His lordship referred to the judgments 
[1937] 2 K.B., at pp. 54, 56, 61, 69, 74, and said that Scott, L.J., had clearly 
regarded the payment in respect of a five and a quarter years’ period as of 
a capital nature, for he treated the acquisition of the monopoly as being 
on the same footing as any capital improvement of the property, such as a 
swimming pool, effected before the licensed premises were open for business. 
There could be no difference in principle between a payment out and out 
for monopoly value and a payment in respect of a term. Each licence 
granted for a term must stand by itself, since an application for its renewal 
fell to be treated as an application for a new licence. The thing paid for 
was of a permanent quality, although its permanence, being conditioned 
by the length of the term, was short-lived. A payment in respect of 
monopoly value in his opinion fell into the same class as a premium paid 
on the grant of a lease, which was admittedly not deductible. It was 
nothing to the point to say that the parties might have substituted for the 
premium a corresponding increase in the rent. ‘The point was that they had 
not done so in fact. It was also immaterial that the payment here was 
made not by a freeholder but a lessee under a covenant. The appeal must 
be dismissed. 

pu Parca, L.J., and SINGLETON, J., gave judgments agreeing. 

CounseL: Tucker, K.C., and Pascoe Hayward ; The Attorney-General 
(Sir Donald Somervell, K.C.), and &. P. Hills. 

Souicrrors : Bower, Cotton & Bower ; Solicitor of Inland Revenue. 

(Reported by R. C. CaLBuRN, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Sutcliffe ; Jackson v. Sutcliffe; Houghton v. Sutcliffe. 
7th July, 1942. 


Administration—Practice—A pplication for appointment of a receiver pending 
probate—Whether application by writ or summons—R.S.C., Ord. 55, 
rr. 3, 4. 

Motions. 

The plaintiffs, J and his wife, claiming to be creditors of the testator’s 
estate, had taken out an originating summons asking: (1) that a receiver 
of the estate and manager of the solicitor’s practice included therein be 
appointed until a personal representative thereof be constituted by the 
Probate Division; (2) that, when the personal representative had been 
constituted, the estate might be administered by the court. By this 
motion the plaintiffs asked for the appointment of such a receiver and 
manager. H, the plaintiff in the second action, who also claimed to be a 
creditor, had started proceedings by writ asking for similar relief to that 


Bennett, J. 





sought by the originating summons, and by his motion he also asked for 


the appointment of a receiver and manager. The testator’s wife and 
daughter, the executrices named in his will, were the defendants in both 
proceedings. It was alleged that one of them by inter-meddling had made 
herself executrix de son tort. 

Bennett, J., said that where a person was sued as being entitled to take 
out a grant of administration, proceedings for administrations could not 
be begun by originating summons, but must be by writ (J re Leask (1891), 
65 L.T. Rep. 199; Jn re Chalmers [1921] W.N. 129). It was suggested that 
there was a distinction between the case of a defendant sued as the person 
entitled to a grant of administration and a person sued as an executor of 
a will, the executor deriving his title not from the grant, but from the will. 
From the language of Ord. 55, rr. 3 and 4, it was reasonably plain that the 
rules were dealing with proceedings by or against executors, as well as 
administrators, who had obtainéd grants. The rules were not framed for 
cases where grants had not been obtained. There was the further objection 
with regard to proceedings by originating summons against persons alleged 
to be personal representatives de son tort that there might be disputed 
questions of fact. Accordingly, he could not grant relief on the motion 
in the action begun by originating summons. In the action begun by writ 
he would appoint a receiver. Recently there had been cases of adminis- 
tration actions, begun against persons not legally constituted as personal 
representatives, which had proceeded for a long time without the 
constitution of a legal personal representative. This had given rise to 
difficulty. Accordingly, he had exacted from the plaintiff, and would do 
so from plaintiffs in similar cases in future, ansundertaking that, if no grant 
should have been made before the expiration of three calendar months, 
the plaintiff would forthwith apply for the directions of the judge and 
would, if so directed, take all necessary steps to procure a grant to himself. 

CouNSEL: Geoffrey Cross; R. W. Goff; Russo. 

Soxicirors : Smith & Hudson, for Gosschalk & Austin, Hull; Burton, 
Yeates & Hart, for Blakeston & Brown, Driftield, Yorks ; Seeley & Son. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Knight v. Sheffield Corporation. 
Hilbery, J. 8th May, 1942. 

Negligence—Local authority—Public air-raid shelter in basement—Entrance 
through hole in footway—Warning sign unlighted—Plaintiff injured in 
darkness—Liability. 

Action for negligence. 

The defendant corporation were the highway authority for Sheffield. 
In exercise of their powers under s. 7 of the Civil Defence Act, 1939, they 
constructed an air-raid shelter in the basement of a house, the entrance 
being made by means of an opening in the publie footway. ‘The opening, 
from which a flight of steps led down into the shelter, was covered by a 
hinged wooden flap. ‘The flap was open on the night of 22nd—23rd Septem- 
ber, 1940, when air-raids on Sheffield took place. When the flap was open 
at night the entrance was usually marked by an illuminated sign, On the 
night in question that sign, for a reason about which there was no evidence, 
was not alight when the plaintiff, who lived nearby, was on his way to 
work. Consequently, being accustomed to see the sign when the shelter 
was open, he fell down the steps and received injuries in respect of which he 
brought this action. 

HILBeryY, J., said that the substantial argument for the corporation was 
that the case was covered by Fox v. Newcastle-on-T'yne Corporation (1941), 
105 J.P. 404. In his opinion, however, that case did not cover this. The 
decisions there expressly followed by the majority in-the Court of Appeal, 
namely, Greenwood v. Central Service Uo., Lid., 84 Sou. J. 489 ; [1940] 2 K.B. 
447; Wodehouse v. Levy, 84 Sou. J. 694; [1940] 2 K.B. 561; and Lyus 
v. Stepney Borough Council, 84 Sor. J. 694; [1941] 1 K.B. 134, in no way 
detracted from the authority of Polkinghorne v. Lambeth Borough Council 
(1938), 82 Sou. J. 94; 102 J.P. 131, and Baldock v. Westminster Corporation 
(1918), 63 Sox. J. 69; 83 J.P. 98. The present case fell within the principle 
of the two last-named, namely, that where, in the exercise of a statutory 
power, an obstruction was erected in the highway, and the body exercising 
the power gave warning of the obstruction by consistently lighting it so that 
the public came to have reason to rely on the presence of that light as 
indicating the position of the obstruction, the body in question were under 
a self-imposed duty to continue to light the obstruction (see per Bankes, 
L.J., in Baldock v. Westminster Corporation, 83 J.P., at p. 100, per Lord 
Cairns, in Dublin etc. Railway Co. v. Slattery (1878), 3 App. Cas. 1155, at 
pp. 1163, 1164, and per Lord Esher, in Smith v. South Eastern Railway Co. 
[1896] 1 Q.B. 178, at p. 183). Here the corporation were liable on the same 
principle: by consistently lighting the entrance to the basement shelter 
they led the plaintiff to rely on the light as showing the position of the hole 
in the footway. The plaintiff was therefore entitled to judgment on that 
principle. If that were wrong, he would still be entitled to succeed, not- 
withstanding Fox v. Newcastle-on-Tyne Corporation, supra. The corporation 
had made this particular entrance to the basement air-raid shelter in exercise 
of the relevant general powers given to them by the Civil Defence Act, 
1939. The law applicable to such an exercise had been stated by Lord 
Blackburn in a well-known passage in Geddes v. Bann Reservoir Proprietors 
(1878), 3 App. Cas. 430, at p. 456. An authority might be expressly 
authorised by statute to commit or maintain what would otherwise be a 
nuisance (Great Central Railway Co. v. Hewlett [1916] 2 A.C. 511; 60 Sox. J. 
678). The sufferer by such a nuisance could not be heard to complain. 
The corporation here, however, had not been given a particular power to 
construct a shelter with an entrance in the form of a hole in the footway. 
They went outside their general power, which was to construct air-ratd 
shelters with the necessary entrances, when they constructed this 
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particular entrance, the dangers of which were not a necessary incidental 
to the exercise of their powers. They could have done in the first place 
what they had done since, build a brick hood over the hole. Had the 
danger created been essential to the exercise of the corporation’s powers, the 
plaintiff would have had no remedy. His lordship referred to Vaughan 
Williams, L.J.’s judgment in Penny v. Wimbledon Urban District Council 
[1899] 2 Q.B. 72, at p. 77, and that of Bankes, L.J., in Sheppard v. Glossop 
Corporation [1921] 3 K.B. 132, at p. 140; 65 Sov. J. 472, and said that on 


the reasoning of Scrutton, L.J. [1921] 3 K.B., at p. 146, also, the plaintiff 


here was entitled to recover. 
CounsEL: Paley Scott, K.C., and Denny ; Macaskie, K.C., and C. B. 
Fenwick. 
Souicitors ; Mawby, Barrie & Letts ; Sir Ernest Gibson, Sheffield. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Taylor v. Sims & Sims (a firm). 
Lewis, J. 8th May, 1942. 

Emergency legislation—N egligence—Contractor—I nstruction by local authority 
to do first-aid repairs to bombed house—Contractor’s workman injured by 
collapse of floor—Liability—“* War — injuries”—Personal Injuries 
(Emergency Provisions) Act, 1939 (2 & 3 Geo. 6, c. 82), 88. 3 (1), 8. 
Action for damages for negligence. 

On 10th May, 1941, a row of houses in a street in St. Pancras, London, 
was partly demolished and partly badly damaged. Accordingly, in 
exercise of their statutory powers as‘local authority, St. Pancras Borough 
Council instructed the defendant firm to execute to the houses which were 
repairable such repairs as were expedient in order to prevent their further 
deterioration. The houses to be repaired were duly inspected by the 
defendants’ foreman and manager and among other places they visited 
the damaged scullery forming an annexe at the back of one of the houses. 
Below the scullery, which was on a level with the ground floor of the house, 
was a basement on a level with, and open on one side to, the area of the 
house. ‘The floor of the scullery which consisted of one slab of York stone 
supported by walls on three of its four sides was covered with rubble from 
the damaged building, but both the foreman and the manager walked 
across it. While the plaintiff, a carpenter employed by the defendants, 
was at work repairing one of the damaged houses he had occasion to cross 
the scullery floor in question to fetch some materials, and as he did so 
the floor collapsed and he fell into the area, suffering serious injuries in 
respect of which he now sued. The slab floor was found to have split 
diagonally across. On some of the more seriously injured houses in the 
row, but not in that in question, the London County Council had caused 
dangerous structure notices to be exhibited. The plaintiff alleged that the 
defendants had been negligent in allowing him to work in a dangerous 
place or in adopting an unsafe system of working, and in failing to take 
precautions to see that the premises where he had to work were reasonably 
safe. The defendants denied negligence, pleaded volenti non fit injuria, 
and set up as a further defence s. 3 of the Personal Injuries (Emergency 
Provisions) Act, 1939, which provides : ‘ In respect of a war injury sustained 
during . . . the present emergency . . . no such compensation or damages 
shall be payable whether to the person injured or to any other person, as, 
apart from ... this subsection . . . (b) would . . . by virtue of enact- 
ment ... contract . . . or at common law be payable—{i) in the case of 
a war injury by any person . . . on the ground that the injury in question 
was attributable to some negligence for which the person by whom the 
compensation or damages would be payable is responsible.” 

Lewis, J., said that counsel for the plaintiff had rightly abandoned the 
argument that the defendants were liable as invitors of the plaintiff. The 
duties of an invitor lay on the occupier of premises. Contractors who 
entered in order to repair them, premises which belonged to someone else, 
could not be said to be their occupiers. The houses in question had been 
evacuated by their usual occupants. The only person, other than they, 
who might be said to be the occupier, was the borough council, as the local 
authority concerned, but he did not so decide. The defendants had come 
to the house exactly as if summoned in the ordinary way by the ordinary 
occupier to do repairs. It was next argued that the defendants had failed 
in their common-law duty of employer to employee. In Wilsons & Clyde 
Coal Co., Lid. v. English [1938] A.C. 57; 81 Sox. J. 700, and Naismith v. 
London Film Productions, Ltd. (1939), 82 Sov. J. 175, the defendants were held 
liable because they had not taken reasonable care to see that the plant, or 
equivalent of plant, was proper equipment. Having referred to Goddard, 
L.J.s judgments in the last-mentioned case and Paine v. Colne Valley 
Electricity Supply Co., Lid. (1939), 83 Sox, J. 115, his lordship said that the 
common-law duty of an employer appeared to be not more than to take 
reasonable care to see that the premises belonging to or occupied by him 
where his employees worked were safe. An employee, of course, had a 
cause of action if injured through having to use defective plant or to work 
according to an unsafe system at premises other than those of his employer. 
It was, however, difficult to believe that an employer had the duty to see 
that premises were safe for his workmen over which he had no control 
whatever. Counsel were unable to cite any case in which an employer 
had been held liable (faulty system of working or unsafe plant apart) for 
the consequences of unsafe premises which were not in his occupation. 
When a householder instructed a contractor to paint the inside of his house, 
the contractor was under no duty to inspect the floors, ceilings and walls 
in case his workmen should be injured. So to hold would be an unreasonable 
extension of the principles governing an employer’s duties to his employees. 
His lordship, having held that the inspections made by the defendants’ 
foreman and manager in any event constituted reasonable precaution on 
the defendants’ part and found that the absence of a London County 
Council notice that the house was dangerous was an indication to the 





defendants that the premises were safe, referred to the speech of 
Lord Parker in Smith v. Baker [1891] A.C. 325, at p. 356, where he 
pointed out that there were many kinds of work where the danger was 
inherent, and the precautions necessary to ensure workmen’s safety 
impracticable because of the cost, and said that it would have been 
impracticable for the present defendants to inspect every floor, wall and 
ceiling in the bombed houses. In all the circumstances the proper 
implication here was that the plaintiff undertook the risks of the work 
voluntarily. As for the remaining point under s. 3 of the Act of 1939, the 
section, in his opinion, meant that where a person suffered a war injury 
during the present emergency he could not recover against another person 
on the ground that the injury was due to that other person’s negligence. 
‘War injuries ’’ were defined in s. 8 as meaning “ physical injuries . . . 
(b) caused by the impact on any person or property of any enemy aircraft 

. or anything dropped from, any such aircraft.” Although difficult 
questions might arise under that section, he (his lordship) was of opinion 


that the plaintiff’s injury was caused by the impact of something dropped . 


from an aeroplane on the property in question. Blast was to be considered 
as impact. By virtue of s. 3, alone, therefore, the plaintiff failed to recover 
and there must be judgment for the defendants. 
CounseL: Sir Charles Doughty, K.C., and Edgedale ; C. B. Guthrie. 
Soxicrrors : William Charles Crocker ; Watson, Sons & Room. 
{Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 


London County Freehold and Leasehold Properties, Ltd. 
v. Sweet (Inspector of Taxes). 


Macnaghten, J. 13th May, 1942. 


Revenue—Income tax—Deductions—Investment company—Expenses incurred 
in rearranging loan capital—Not deductible—Income Tax Act, 1918 
(8 & 9 Geo. 5, c. 40), 8. 33 (1). 

Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts. 

The appellants were a trust company which did not carry on any trade 
but made an income by investing their funds in property and securities. 
There had been an issue of debentures bearing interest at 6 per cent., and 
when they came to maturity the company decided to pay them off or 
convert them to carry a reduced rate of interest at 4 per cent. Accordingly 
in 1933 the company issued a new series of debentures at 4 per cent. and 
used the proceeds in paying off certain bank and other charges, and in 
paying off holders of the old debentures who were not willing to convert. 
In carrying out the conversion and paying off the charges, the company 
incurred certain expenses, and they claimed to have those expenses taken 
into account as sums “ disbursed as expenses of management ’”’ within 
8. 33 (1) of the Income Tax Act, 1918, which provides: “‘ Where . . . any 
company whose business consists mainly in the making of investments and 
the principal part of whose income is derived therefrom . . . proves . . . 
that for any year of assessment it has been charged to tax . . . and has 
not been charged in respect of its profits in accordance with the rules 
applicable to Case 1 of Sched. D, the company shall be entitled to repayment 
of so much of the tax paid by it as is equal to the amount of the tax on 
any sums disbursed as expenses of management . . . for that year.’ It 
was contended on behalf of the appellants that, although the cost of raising 
loan capital might not be within the definition, the cost of merely rearranging 
existing capital was within it. The Commissioners held that the expenses 
in question were disbursements of capital and not expenses of management, 
and the question for decision now was what was the meaning of the 
expression “‘ expenses of management.”” The company appealed. 

MacnaGuTeEN, J., said that the company’s business was the acquisition 
of freehold and leasehold properties, and the receipt of rents from them, 
and that it could not be contended that the expense of raising capital, 
whether share capital or loan capital, could be regarded, by even the widest 
stretch of language, as part of the expenses of the above-mentioned business. 
Counsel for the company had admitted, indeed, that if an investment 
company made an issue on the market of debentures or debenture stock, 
and took the precaution of having the issue underwritten, the premium 
paid to the underwriters could not be regarded as an expense of management 
of the company’s business. He argued, however, that there was no question 
here of raising any fresh loan capital; that the capital raised by the issue 
of the 4 per cent. debentures was for the purpose of paying off loan capital 
which had previously been obtained ; and that it was merely a rearrange- 
ment of the loan capital of the company. It was questionable whether the 
facts warranted that view, because the money raised in 1933 and subse- 
quently was used for, among other purposes, paying off bank and other 
charges, and such charges could not properly be regarded as loan capital. 
Whether that was or was not so was immaterial because the Special 
Commissioners had held that the disbursements were of capital and not 
expenses of management within s. 33. The statement that they were 
disbursements of capital was not quite clear, but he (his lordship) thought 
it to mean that if the company were assessed to tax in accordance with 
the rules of Case I of Sched. D, then the expenses would be regarded as 
capital expenses and not income expenses. Whether they were disbursements 
of capital was immaterial, for if they were not expenses of management 
no claim could be made under s. 33. The expenses incurred in the 
rearrangement of the loan capital of a company, in his opinion, stood on 
the same footing as expenses incurred in raising loan capital. Neither 
could be regarded as expenses of the management of the company’s business. 
The appeal must be dismissed. } 

CounseL: King, K.C., and Scrimgeour ; The Solicitor-General (Sir David 
Maxwell Fyfe, K.C.) and R. P. Hills. 

Soxicitors : Roney & Co. ; Solicitor of Inland Revenue. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Betts v. Penge Urban District Council. 
Viscount Caldecote, C.J., Humphreys and Cassels, JJ. 13th May, 1942. 
Public health—Landlord’s removal of door and windows—lInterference with 
comfort of occupiers—No finding of injury to health—W hether a “* statutory 

nuisance ”’—Public Health Act, 1936 (1 Edw. 8 and 1 Geo. 6, c. 49), 

8. 92 (1) (a). 

Appeal by case stated from a decision of Kent justices. 

An information was preferred by Penge Urban District Council at the 
court of summary jurisdiction sitting at the Town Hall, Anerley, Kent, 
against Frederick Betts, the landlord of a flat, alleging that by his act 
or default on or about the 3rd November, 1941, there existed at the flat in 
question a statutory nuisance. The nuisance complained of was that the 
upper and lower glazed window sashes of the centre opening of the bay 
window of the front room, and the front door leading into the passage, had 
been removed. At the hearing of the information the following facts were 
established : On the 15th August, 1941, the tenancy of the flat had been 
determined by notice to quit, and arrears of rent were owing by the tenant 
both on that date and on the 3rd November. The landlord had not by the 
latter date either issued any summons for recovery of possession or applied 
to the county court for leave to distrain for the arrears of rent. His removal 
of the sashes and front door interfered with the personal comfort of the 
occupiers of the flat, who were the tenant and her two children. It was 
contended for the landlord that the removal of the sashes and door did 
not constitute a statutory nuisance within the meaning of s. 92 (1) (a) of 
the Public Health Act, 1936. It was contended for the urban district 
council that that removal was such a nuisance and an interference with 
the comfort, and prejudicial to the health, of the occupiers. The justices, 
being of opinion that the landlord was guilty of creating a nuisance under 
s. 92, convicted him, fining him £5, with £5 5s. costs. He now appealed. 
Section 92 (1) of the Public Health Act, 1936, includes among “ statutory 
nuisances ” “* (a) any premises in such a state as to be prejudicial to health 
or a nuisance. 

Viscount CaLpEcote, C.J., said that by the case stated the justices had 
only found an interference with personal comfort. The first argument for 
the landlord was that s. 92 only referred to public nuisances, whereas here 
was only a private nuisance. It was, however, necessary to consider not 
the difference between the two kinds of nuisance, but only the wording of 
the Act. If premises were in the condition described in s. 92 (1) (a) there 
was a statutory nuisance, and whether a public or a private nuisance was 
immaterial. The second and more difficult question was whether the 
finding that the removal of the door and sashes interfered with the personal 
comfort of the occupiers justified the conclusion that it constituted a 
statutory nuisance. While Great Western Railway Company v. Bishop 
(1872), L.R. 7 Q.B. 550, was to some extent in favour of the landlord’s 
argument that the relevant provisions of the Act of 1936 only applied when 
the condition complained of was injurious to health, in Banbury Sanitary 
Authority v. Page (1881), 8 Q.B.D. 97, it was held that it was not necessary 
to the offence, under the Public Health Act, of creating a common-law 
nuisance that there should be any injury to health. In Bishop Auckland 
Local Board vy. Bishop Auckland Iron Company (1882), 10 Q.B.D. 138, an 
element appeared which had been absent from Great Western Railway 
Company v. Bishop, supra, namely, the personal comfort of persons as 
distinct from mere injury to health. There a deposit of cinders was said 
to be a nuisance or injurious to health. It was contended that injuriousness 
to nealth need not be proved in order to establish the existence of a nuisance. 
That case was authority to justify the justices in holding, on their finding 
that there had been interference with the personal comfort of the occupiers 
of the flat, that there was a statutory nuisance within s. 92. Section 92 (1) (a) 
concluded with the words “or a nuisance.” If a thing interfered with 
comfort, it might, in the ordinary use of language, be very much of a 
nuisance. Section 92 went a little ferther and made it a statutory nuisance. 
The appeal must be dismissed. 

CounseL: Baskerville ; Waddy. 

Soxicrrors : James & Charles Dodd; William G. Weller, Bromley. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Simon v. Islington Borough Council and Others. 
Croom-Jolinson, J. 19th May, 1942. 
Highways—Abandonment by promoters of tram track—Duty of removing rails 
assumed by highway authority— Whether failure to make good surface with 
reasonable despatch non-feasance—Accident caused by dangerous condition 

of track—Liaiblity of authority—London Passenger Transport Act, 1933 

(23 & 24 Geo. 5, c. 14), 8. 23. 

Action tried by Croom-Johnson, J. 

The plaintiff's son, a boy of sixteen years, was, on the 2nd April, 1941, 
cycling along Caledonian Road, Islington, when his machine came into 
contact with the tramlines and he fell to the ground, being run over and 
fatally injured by a trolley-bus owned by the London Passenger Transport 
Board. The plaintiff, as administrator of his son’s estate, now sued 
Islington Borough Council, alleging failure on their part to make good the 
surface of the highway, and the board, alleging negligence by their driver’ 
Croom-Johnson, J., having held the board not liable because their driver 
was not negligent, and having found that the accident was caused by the 
dangerous condition of the tramlines, the question was argued whether the 
borough council were liable. By s. 23 (2) of the London Passenger Transport 
Act, 1933, the board may give notice to the highway authority concerned of 
their intention to abandon a tramway on which they have been operating 
tramears. By subs. (5) the highway authority may thereupon notify the 
board that they intend themselves to take up and remove the tramway 
equipment, in which case they shall * with all reasonable despatch carry out 
the work as to which such notice has been given.’’ The work there referred 





to is that the duty to carry out which is imposed by subs. (4), namely, to 
make good the surface of the road . . . to as good a condition as that in 
which it was before the tramway equipment was laid or erected.’ The 
council gave notice under s. 23 (5) in November, 1938. 

Croom-Jounson, J., said that s. 25 of the Tramways Act, 1870, imposed 
on those who constructed and operated tramway undertakings an obligation 
to keep the top of the rails on a level with the rest of the road. Section 28 
imposed an express obligation on the promoters to keep in good condition 
and repair so much of any road whereon any tramway belonging to them 
was laid as lay between the rails and 18 inches on either side, and provided 
that if they abandoned the undertaking and took up any tramway they 
should within six weeks ‘‘ make good the surface . . . to as good a condition 
as that in which it was” before the tramway was laid. That imposed 
an express obligation on those who operated tramway undertakings to make 
good the result of the abandonment. It still left them under the obligation, 
imposed by s, 25, of maintaining the metals level with the roadway. Browne 
v. Birkenhead Corporation [1941] 1 K.B. 549; 85 Sox. J. 165, where the 
Court of Appeal decided that tramlines, belonging to an abandoned under- 
taking, which had not been taken up had not been abandoned, and that 
Birkenhead Corporation were liable, as promoters, for the dangerous 
condition of the track, was of no assistance here because the Act of 1933 
permitted the promoters, the board, merely by giving a notice, to abandon 
the undertaking, whereupon they came under the duty, inter alia, to take 
up the rails. It was a nice question whether, during the period which they 
had under s. 23 (2) of the Act of 1933 for removing the tramway equipment, 
the board were still liable to repair under s. 25 or s. 28 of the Act of 1870. 
Unassisted by authority, he (his lordship) thought that they were. It was, 
however, remarkable that s. 23 did not provide that the highway authority, 
during the time given them for removing the rails, were to be responsible 
for maintaining the rails level with the surface of the road. It was argued 
for the borough council that their obligation was what it would have been 
had the word “ rails” not been used in s. 23; that they were merely a 
highway authority placed in possession by the operation of the Act of 1933 
of a part of the highway which had been part of a tramway undertaking ; 
that they were therefore only liable for misfeasance in this connection ; 
and that their failure to maintain the rails level with the surface of the road 
was in any event only non-feasance, for which, as a highway authority, 
they were not liable. It was argued for the plaintiff with much force that 
if the highway authority did not remove the rails with reasonable despatch 
the obligation imposed by s. 25 of the Act of 1870 must continue to apply 
to them. He (his lordship) found difficulty in accepting that argument 
because of Atkinson, J.’s decision in Ingram v. Hackney Borough Council 
(1941) unreported,* where an accident occurred in circumstances similar 
to those of the present case, that the borough council were not liable because 
their default was non-feasance in their capacity of highway authority and 
not in that of tramway promoters. It was, in his (Croom-Johnson, J.’s) 
opinion, plain that the obligation which had devolved on the borough 
council had devolved on them as a highway authority. Such an authority 
might also be tramway promoters. They might perhaps not be liable 
for failing to do certain repairs as a highway authority, yet at the same time 
liable for failing to do other analogous repairs in their capacity as tramway 
promoters. His lordship, having held that in the circumstances the borough 
council had not been guilty of undue delay, said that there would be 
judgment for both defendants. \ 

CounsEL: Flowers, K.C., and Holdsworth (for Anthony Marlowe, on war 
service), Monier-Williams ; Edgedale (borough council). 

Souicitors: White & Co.; R. McDonald ; William Charles Crocker. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]j 

*REPORTER’S NOTE.—In Ingram v. West Ham Borough Cougeil, where the facts were 
similar, Atkinson, J., having found the London Passenger Transport Board not liable for 
negligence, said in his judgment that there were indications in the Act of 1933 that two 
months was a reasonable period under s. 23 (5). The word “reasonable ’’ implied, 
however, that all the surrounding circumstances must be considered. Even if they had 
been guilty of unreasonable delay, that was only non-feasance on their part as a highway 
authority, and for that they could not be made liable. Apart from that settled principle, 
the mere fact that a statutory obligation was imposed did not necessarily connote a right 
of action in anyone injured by a breach of it. The test was whether the duty was imposed 
for the benefit of a particular class of persons, in which case a member of that*class had 
a remedy, or was imposed for the benefit of the public generally, in which case no action 
would lie for a breach of it even though the person committing the breach was liable to 
penalties. There was nothing in the Act of 1933 to indicate that anyone had a right of 
action for a local authority’s failure to carry out the work in question with reasonable 
despatch in compliance with s. 23 (5). Whichever way the matter was considered, the 
borough council were entitled to judgment. 


PROBATE, DIVORCE AND ADMIRALTY. 
The “ Jersey.” 
Bucknill, J. 29th April, 1942. 
Shipping—wNegligence—Wrecks in waters of port authority—NShip striking 
wreck—Duty of invitor to invitee—General duties of port authority— 

Employment of competent expert—Discharge of duty—Naval Control 

(Admiralty) held competent experts. 

Action by owners of the motor-ship “ Jersey ” against the Port of London 
Authority for damage to the “Jersey” through striking a submerged 
wreck in waters within the Port of London as defined in s. 1 of the Port 
of London Act, 1920. The wreck had sunk on 27th December, 1940, 
and was alleged by the plaintiffs to have been unmarked. It was also 
alleged that there was no warning or notice of the existence of the wreck 
given to the “ Jersey ” and the defendants were guilty of a breach of duty 
to use reasonable care to see that the waters within their jurisdiction 
were reasonably safe for the ‘‘ Jersey” to navigate or, alternatively, to 
warn the plaintiffs of any danger to the “ Jersey ” while navigating those 
waters, or to warn them that sueh care had not been taken, The defence 
consisted in a denial of the negligence, an allegation that the jurisdiction 
and duties of the defendants over the waters in question had been taken 
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over by the naval authorities, or aternatively that the plaintiffs had been 
guilty of negligence in navigating in a prohibited area contrary to 
instructions from Naval Control, a department of the Admiralty. 

BuckniLL, J., said that the plaintiffs’ evidence appeared to establish 
a prima facie case. He found that the ‘** Jersey ” did not have any warning 
by the presence of any dam-buoy of the existence. Nor were the plaintiffs, 
through their pilot, negligent in not using proper caution pursuant to 
a notice by the defendants in November, 1940, that owing to the war it 
was not practicable to mark in the customary manner all obstructions in 
the docks and waterways of the port. With regard to the argument that 
the defendants had no right or interest in the bed or shore of the Thames 
east of the line between Junket Creek and London Stone, and therefore 
the principle of Mersey Docks and Harbour Board Trustees v. Gibbs (1864), 
L.R. 1 H.L. 93, did not apply, his lordship said that while this was so 
under s. 199 of the Port of London (Consolidation) Act, 1920, under s. 197 
and the First Schedule the seaward limits of the Port of London were below 
the place where the wreck was lying, and it was the duty of the port authority 
under s. 431 to cause any vessel sunk in any part of the port to be raised 
or blown up or otherwise destroyed. His lordship referred to St. Just 
Steamship Co., Ltd. v. Hartlepool Port and Harbour Commissioners (1929), 
34 LIL. L. Rep. 344, where Wright, J., said that the duty of the defendants 
was “to see that the port was reasonably safe for those coming there 
and navigating it on their lawful occasions and for reward to the defendants.” 
He therefore decided that point in favour of the plaintiffs. The third 
question was whether, in the peculiar circumstances of the case, the 
defendants were absolved from liability for failure to give a warning and 
to place a buoy near the wreck. It was said that the defendants were 
absolved because they had handed over the matter of buoying and giving 
warning about it to Naval Control. As a result of powers conferred on 
the Admiralty by Orders in Council no ship of the defendants could lawfully 
move within the port without being instructed by Naval Control as to the 
routes which they should take. The defendants found it impossible to 
sweep for wrecks, and in any case could not do so without the permission 
of Naval Control. Nor was it possible under the circumstances to mark 
all the wrecks. They agreed with Naval Control that the latter should 
mark the wrecks, as far as practicable, with dam-buoys and warn masters 
of vessels of the wrecks, and that was a reasonable arrangement at the 
time. The defendants were justified in assuming that Naval Control would 
properly perform the task they had undertaken. Francis v. Cockrell 
(1870), L.R. 5 Q.B. 50, did not apply, as that was a case of contract, and 
this was a case of invitor and invitee. Haseldine v. C. A. Dear & Son 
[1941] 2 K.B. 343, was in point as it decided that where the duty was not 
contractual but that of invitor to invitee, it could be discharged by 
employing a competent expert. Naval Control were such competent 
persons. Judgment for the defendants. 

CounseEL: G. St. C. Pilcher, K.C.; Owen Bateson; F. 
Waldo Porges. 

Soxicirors : Middleton, Lewis & Clarke; G. J.D. Tull. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


A. Sellers, KC. ; 








Notes and News. 
Honours and Appointments. 


The King has approved the appointment of his Honour Judge Hucu 
Lovepay Beaz.ey, at present Judge of the Mayor’s and City of London 
Court, to be Common Serjeant of the City of London, and of Mr. GrorcE 
Buchanan McCuiureE to be additional Judge of the Mayor’s and City 
of London Court in the place of Judge Beazley. 

The King has approved of the honour of knighthood being conferred 
upon Mr. Justice Pitcuer, M.C., on his appointment as a Judge of the 
High Court of Justice (Probate, Divorce and Admiralty Division). 

Mr. St. Joun Hutcutnson, K.C., has been appointed a trustee of the 
Tate Gallery in succession to Lord Sandwich. 

Mr. Lesiie H Batngs, M.A., Senior Assistant Solicitor to North Riding 
County Council, has been appointed Deputy Clerk of the Peace for Cumber- 
land and Deputy Clerk to the County Council. Mr. Baines was admitted 
in 1934. 

The War Damage Commission announces that Mr. Joun M. THEOBALY, 
has been appointed Deputy Commissioner for the London, North East, 
Region, in the place of the late Sir Edwin Cooper, R.A. 


Notes. 

The Defence Regulation governing the winter closing hours of shops 
will be in force from Sunday, Ist November, to Saturday, 6th March, 1943, 
inclusive, and will require shops other than the exempted trades to close 
at 6 p.m. (7.30 p.m. on the late night) over this period. As in previous 
years, shops in the central areas and streets of London will close at 4 p.m. 
over the period Sunday, Ist November, to Saturday, 23rd January, 1943, 
inclusive. 

Owing to the transfer of Mr. V. P. O’Connor, hitherto Regional Manager 
at the War Damage Commission’s London, South-East, Regional Office 
(Euston Road) to Headquarters for temporary duty, Mr. A. R. Farlam 
Regional Manager at the London, South-West, Regional Office (Kingston), 
is being transferred to Euston Road in place of Mr. O’Connor. Mr. C. E. 
Cook succeeds Mr. Farlam at the Kingston Office. As from Monday, 
12th October, the address of the Londor, North-East, Regional Office was : 
Bankside House, 107-112, Leadenhall Street, E.C.3 (Telephone No. 
Avenue 5691). 





RESTRICTIONS ON THE LOCATION OF INDUSTRY. 

At this stage of the war it has become essential to ensure that buildings, 
man power and raw materials are used to the best possible advantage. 
Under the Location of Industry (Restriction) Order, 8S.R. & O., 1941, 
No. 1100 the use to which premises of 3,000 square feet in area or over are 
put, has been subject to control by licence. It now also becomes necessary 
to ensure that there is no waste of any of the nation’s resources in premises 
below this area, whether as regards man power, raw materials (including 
fuel), factory or storage space, or transport facilities. 

Under the Location of Industry (Restriction) Order, 1941, industrialists 
were under the obligation in the case of premises of 3,000 square feet or over, 
to obtain a licence from the Regional Offices of the Control of Factory and 
Storage Premises before changing the use to which a factory or warehouse 
is put, or using any premises of that size for purposes of production or 
storage. 

By a new Order (Location of Industry (Restriction) Order, 8.R. & O., 
1942, No. 2072) which revokes the 1941 Order, a licence must now be obtained 
whatever the size of the premises. 

Goods may be temporarily stored for twenty-eight days without a licence 
under the existing General Licence which remains in force. Licences 
issued under the earlier Order remain valid. Again no application for a 
licence need be made in order to continue to carry on business in premises 
which were exempt under he earlier Order. The new Order came into 
force on the 12th October. 

Further information concerning the scope of the Order may be obtained 
from the Regional Offices of the Control of Factory and Storage Premises, 
or from local Chambers of Commerce. 


Wills and Bequests. 

Lieut.-Col. Francis Henry Launcelot Errington, C.B., V.D., D.C.L., 
Barrister-at-law, of Lincoln’s Inn and of Berkhamsted, left £61,500, with 
net personalty £55,684. 

Mr. Basil Edward Hardy, solicitor, of Ryde and Bedford Row, W.C., 
left £23,998, with net personalty £22,798. 

His Honour Judge John Wakely, K.C., of Redditch, left personal estate 
in England and Eire of £27,024. 

Mr. John Byron Umpleby, of Hailsham, Sussex, retired solicitor, left 
£35,214, with net personalty £35,189. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Apparel and Textiles. Footwear (Manufacture 
Supply) (No. 5) Directions, Oct. 5. 

Apparel and Textiles. Headware Directions, Oct. 6. 

Apparel and Textiles (No. 2) Order, Oct. 6. 

Coal Commission Borrowing and Stock Regulations, 
Oct. 1. 

Corsumer Rationing (No. 8) 
Directions and Licence, Oct. 8. 

Consumer Rationing (No. 14) Order, Oct. 7. 

Consumer Rationing. Order, Oct. 7, re Cloth Clippings 
and Moleskin Cloth. 

Control of Communications 
(No. 1), Oct. 7. 

E.P. 2109. Control of Communications Order (No. 1), Oct. 7. 

E.P 2074. Control of Paint, ete. (No 3) Order, Oct. 5. 

No, 2092/L.29. County Court, England. County Court Fees (Amend- 
ment No. 3) Order, Oet. 7. 

Defence (Finance) Regulations, 1939. 
Council, Oct. 14. 

Essential Work (Electrical Contracting Industry) Order, 
Oct. 5. 

Essential Work (Shipbuilding and Ship-repairing) (Exemption) 
Directions, Oct. 7. 

Factories. Operations at Unfenced Machinery. 
Schedule) Regulations, Oct. 6. 

Finance. Order in Council, Oct. 14, extending to the Isle of 
Man, and amending the Defence (Finance) Regulations, 1939, 
and revoking the Defence (Finance) Regulations (Isle of 
Man), 1939. 

India. Fundamental Rules. Amendment, Sept. 22. 

India. Secretary of State’s Services (War Injuries Pensions) 
Rules, Sept. 22. 

India. Superior Civil Services (India Provident Fund) (Sterling 
Accounts) Rules, 1934. Amendment, Sept. 23. 

. 2051/8.51. Licensing (Restriction of Supply on Sunday) (No. 5) 

Order, Oct. 2. 

. 2072. Location of Industry (Restriction) Order, Oct. 6. 

.2114/L.31. Metropolitan Police Courts (No. 2) Order, Oct. 8. 

. 2088. Navigation Order No. 17, Oct. 6. 

. 2067. Pharmacy Undertakings Order, Sept. 25. 

2093/L.30. Supreme Court, England. Procedure. The Principal 
Probate Registry (Non-Contentious Business) (No. 2) Order, 
Oct. 5. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 16) Order, Oct. 6. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. Sept. 1 to 30, 1942. 


E.P. 2062. and 


E.P. 2047. 
E.P. 2046. 
No. 2083. 


E.P. 1897. Order, 1942. General 


E.P. 2066. 
E.P. 2065. 


E.P. 2110. (Isle of Man) Order 


E.P. 2096. Amendment Order in 
E.P. 2071. 
E.P. 2090. 
No. 2116. (Amended) 


- 2095. 


2084. 
2085. 


2086. 


Yo. 2013. 














